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STATEMENT OF QUESTION PRESENTED 


The question presented is whether the duty imposed upon 
the Commissioner of Internal Revenue by U.S.C. Title 
26 Sections 6402 (a) and 6512 (b) (1) with respect to the 
payment of a judgment of the Tax Court which has become 
fnal is discretionary, or is a purely ministerial duty the 


performance of which may be compelled by mandamus. 
Appellants assert that this duty is purely ministerial and 
hence mandatory. 
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United States Court of Appeals 


FOR THE Districr OF COLUMBIA Circuit 


No. 13,786 


Empme Orpnance Corporation, a corporation, 
Pencorp Reatty Co., a corporation, Appellants, 


Vv. 


Russet, C. Harrincton, Commissioner of 
Internal Revenue, 


Grorce M. Humpurey, Secretary of the Treasury, 


Appellees. 


On Appeal from an Order of the United States Court 
for the District of Columbia 


———— 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal involves the propriety. of the action of the 
District Court of the United States for the District of 
Columbia in dismissing the complaint below, discharging 
the rule to show cause, and in failing to issue a mandatory 
order to compel the defendants to pay certain final judg- 
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ments of the Tax Court of the United States in favor of the 
appellants, as required by law. The appeal to this Court 
was filed April 2, 1957 from the order of March 25, 1957 
of the Court below dismissing the complaint and discharg- 
ing the rule to show cause. 

The jurisdiction of this Court is invoked under $§ 1291 
and 1294 of the Act of June 25, 1948, c. 646, 62 Stat. 869, 929, 
930 (U.S.C., Title 28, §§ 1291, 1294). 


STATEMENT OF FACTS 
The facts in this case may be stated as follows: 


Empire Ordnance Corporation (hereinafter sometimes 
referred to as Empire) is a corporation organized on May 
20, 1940 under the laws of Delaware. The Pencoyd Realty 
Co. (hereinafter sometimes referred to as Pencoyd) is also 
a corporation organized on June 24, 1940 under the laws 
‘of Delaware and is a wholly owned subsidiary of Empire. 
(App. 2, 6) 
| During World War II Empire was an ordnance manu- 
facturer. At times it also was a subcontractor to the air- 
craft industry. From its formation until the end of the 
war Empire’s entire activity was related to the war effort. 
‘The company performed many million dollar’s worth of 
‘ordance contracts for the British Purchasing Commission 
and the United States Army. 


Pencoyd held title to various manufacturing plants and 
facilities which it leased to Empire and other companies. 


COn the 5th day of February, 1948, the Commissioner of 
Internal Revenue issued three statutory notices of de- 
ficiency relating to ttiese appellants pursuant to Section 272 
(a) (1) of the Internal Revenue Code of 1939. {App3) 
The first determined deficiencies of $36,058.41 in income 
‘tax and $1,068.84 in declared value excess profits tax as to 
Pencoyd for the fiscal year ended July 31, 1942; the second 
‘determined a consolidated excess profits tax deficiency of 
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$270,927.34 for the fiscal year ended July 31, 1942 and a 
$522.22 income tax overassessment for Empire for the same 
year; the third determined consolidated deficiencies and 
penalties in income, declared value excess profits and ex- 
eess profits taxes aggregating $472,323.67 for the fiscal 
years ended July 31, 1943 and July 31, 1944. 
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May-4,1948 Empire and Pencoyd filed three petitions in the 
Tax Court of The United States for a redetermination of 
their respective tax liabilities as shown in the three statu- 
tory notices. These cases were assigned Docket No. 18261, 
No. 18262, and No. 18263, respectively, in the Tax Court of 
The United States. 


20-37)}—By 1955 a stipulation of settlement of these case 
had-been agreed upon by the parties. Thereupon, the terms 
of settlement were submitted to the Joint Congressional 
Committee on Internal Revenue Taxation in accordance 
with the provisions of Sec. 6405 of the 1954 Code and were 
approved. {#pp-"3) Stipulations of settlement in each 
docket were then filed in the Tax Court. 


Concurrently\ with the settlement of the Tax Court 
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2 Pencoyd in Docket No. 18261 he Ba ota of $37,779.87 ; 

in favor of Empire in Docket No. 18262 in the total sum of 
$738,735.17; and in favor of Empire in Docket No. 18263 
in the total sum of $81,463.02. In tke latter case a deficiency 
‘of $14,844.67 was also determined:\ (4pp-S%) 


The time for appeal from these judgments expired on 
March 6, 1956 in accordance with the provisions of Sections 
7481-7483 LR.C. 1954 [Title 26 USC 7481-7483]. (App. 
20) ‘Thereafter, the Commissioner of Internal Revenue 
‘was under an express statutory duty to pay these final 
judgments in accordance with the provisions of Sec. 
6402 (a), 6512 (b) (1) LR.C. 1954 [Title 26 USC 6402 (a), 
6512 (b) (1)]. 


Appellants have made repeated demands upon the Com- 
‘missioner of Internal Revenue for the payment of these 
judgments but the Commissioner has refused and continues 
‘to refuse to make payments. (App. 4, 20) 


Upon these facts appellants instituted an action in the 
nature of mandamus in the Court below (App. 2) and 
‘the defendants answered the Order to Show Cause in the 
following language: 


First DEFENSE 


That the complaint fails to state a claim against the 
defendants upon which relief can be granted. 


Seconp DEFENSE 


That a writ of mandamus is not the proper proceed- 
ing to enforce the payment of the final judgments 
entered by the Tax Court. (App. 29) 


The Commissioner of Internal Revenue served plaintiffs 
with an affidavit in support of that answer,” admitting the 


1It developed at the time of the printing of the joint appendix that 
“even though plaintiffs had been served with this affidavit in support of 
| defendants’ answer to the motion for rule to show cause, through in- 
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final judgments in favor of Empire and Pencoyd, asserting 
certain admitted liabilities of Empire and Pencoyd, and 
then, with respect to the great bulk of the monies repre- 
sented by the judgments, contended that this large balance 


‘s _. should not be refunded because either (i) Empire 
Ordnance Corporation, Pencoyd Realty Company and 
the organizations mentioned in paragraph four above 
are now and have been since their inception in fact 
and in law one entity; therefore, there are no over- 
payments refundable to Empire Ordnance Corporation, 
or (ii) the Empire Ordnance Corporation and The 
Pencoyd Realty Company since the inception of the 
organizations listed in paragraph four above have 
dominated and controlled those organizations in every 
way so that those organizations were merely the agents 
and instrumentalities of Empire Ordnance Corporation 
or the Pencoyd Realty Company or both of them so 
that Empire Ordnance Corporation or the Pencoyd 
Realty Company or both of them are liable for the 
Federal tax liabilities of those organizations and the 
overpayments made by Empire Ordnance Corporation 
or The Pencoyd Realty Company or both of them 
should be credited against the tax liabilities of the or- 
ganizations listed in paragraph four above. (App. 
33) 


ERRORS RELIED ON 
The court below erred in dismissing the complaint with 
prejudice, discharging the rule to show cause, and in fail- 
ing to issue a mandatory order to compel the appellees to 
pay the Tax Court final judgments, as required by law. 


STATUTES AND REGULATIONS INVOLVED 


The pertinent provisions of the statutes and Regulations 
involved are set forth in the Supplement, infra. 


Ne ee, Ee 
advertence, the Department of Justice had failed to file the Commis- 
sioner’s affidavit with the District Court. As both plaintiffs and defend- 
ants presented the case to the District Court under the mistaken belief 
that the affidavit of the Commissioner of Internal Revenue had been 
filed, that affidavit is printed in the Appendix in accordance with 
Rules 75 and 76 F.R.C.P. in order to truly disclose what occurred in the 
District Court. 
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SUMMARY OF ARGUMENT 


The final judgments of the Tax Court of The United 
States are res judicata and are not subject to collateral 
attack. The Commissioner’s duty to pay these judgments 
is purely ministerial and hence mandatory. The appellees 
icannot in the face of the judgments which are specific and 
definite in their terms follow a course contrary to the judg- 
ments. 


Sound public policy requires that litigation once deter- 
mined on its merits must come to an end. Mandamus is a 
proper remedy to compel payment of these Tax Court 
judgments for the appellants have no adequate remedy at 
law. 


ARGUMENT 


| 4. A FINAL DECISION OF THE TAX COURT OF THE UNITED STATES IS RES JUDICATA 
AND IS NOT SUBJECT TO COLLATERAL ATTACK. 


The Supreme Court said (in discussing res judicata) in 
‘Commissioner v. Sunnen, 333 U.S. 591, 597, 92 L. Ed. 898, 
907: 


The rule provides that when a court of competent 
jurisdiction has entered a final judgment on the merits 
of a cause of action, the parties to the suit and their 
privies are thereafter bound ‘‘not only as to every 
matter which was offered and received to sustain or 
defeat the claim or demand, but as to any other ad- 
missible matter which might have been offered for that 
purpose.” Cromwell v. County of Sac, 94 U.S. 351, 352, 
24 L. Ed. 195, 197. 


‘Continuing at p. 598 the Court stated, 


These same concepts are applicable in the Federal 
income tax field. Income taxes are levied on an annual 
basis. Each year is the origin of a new liability and of 
a separate cause of action. Thus if a claim of liability 
or non-liability relating to a particular tax year is 
litigated, a judgment on the merits is res judicata as 
to any subsequent proceeding involving the same claim 
and the same tax year. (Emphasis supplied) 
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See Annotation—Res judicata in income tax cases, 92 L. 
Ed. 913-967; Tait v. Western Maryland Ry. Co., 289 US. 
620, 77 L. Ed. 1405. In Fairmont Aluminum Co. v. Com- 
missioner, 22 TC 1377 (1954), aff’d 222 F (2d) 622, it was 
stated: 


Whatever label may be used to characterize this [The 
Tax] Court for various purposes, its proceedings are, 
and were intended by Congress to be, in every sense 
of the word, judicial. It is required by statute to act, 
and does act, solely in a judicial manner, and exercises 
only judicial power. We hear and decide only real 
controversies between adverse parties, following pro- 
cedures that are inherently judicial. . . . Our findings 
of fact carry the same weight as those made by a Dis- 
trict Court sitting without a jury. Our decisions are 
final and may be attacked, in the same manner as Dis- 
trict Court decisions, only by appeal to a United 
States Court of Appeals. 

s * * * 

It is then exceedingly difficult to see how an action 
brought in this Court to redetermine a deficiency dif- 
fers in the exercise of the judicial process from an 
action for a refund of taxes brought in the District 
Courts. Indeed, it is inconceivable that Congress 
eould have intended that an issue in the Tax Court 
could be litigated time and again where, had the same 
issue arisen primarily in a District Court, the parties 
would be forever bound by that determination. It is 
well to note that the doctrine is applied in favor and to 
the detriment of taxpayers and the Commissioner alike, 
and it need hardly be said that Congress would not 
wish to subject a taxpayer, who once prevailed in his 
contention that he owed a lesser tax than that asserted 
by the Commissioner, to the harrassment of an over- 
zealous collector whereby he would be compelled to 
relitigate the identical issue for each ensuing year 
merely because he chose, or perhaps was compelled by 
circumstances, to litigate in this Court prior to pay- 
ment of the contested liability. 





In Ohio Steel Foundry Co. v. U.S., 38 F. (2d) 144, 145, it 
was stated: 
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By the Revenue Act of 1926 the jurisdiction and 
powers of the Board of Tax Appeals [now The Tax 
Court of The United States] were enlarged and a 
system of review of the decisions of the Board by the 
United States Circuit Courts of Appeals; or the 
Court of Appeals of the District of Columbia was pro- 
vided so that, if a taxpayer, having been notified by 
the Commissioner of a deficiency, elects to file a peti- 
tion with the Board, after the enactment of the Revenue 
Act of 1926, his entire tax liability for the year in 
question, except in case of fraud, is final and com- 
pletely settled by the decision of the Board that has 
become final. 


| The Report of the Senate Finance Committee, 69th Con- 
gress, First Session, which reported the 1926 Act, states: 


The duty of the commissioner to assess the deficiency 
thus determined is mandatory, and no matter how 
meritorious a claim for abatement of the assessment 
or for refund he cannot entertain it, nor can suit be 
maintained against the United States or the collector. 
Finality is the end sought to be attained by these pro- 
visions of the bill and the committee is convinced that 
to allow the reopening of the question of the tax for 
the year involved either by the taxpayer or by the com- 
missioner (save in the sole case of fraud) would be 
highly undesirable.” 


| The most recent analysis and review of the entire sub- 
ject of res judicata in Tax Court decisions is found in 
Lenny v. Williams, decided July 21, 1956 by the United 
States District Court for the Eastern District of Ohio, 
CCH, page 56219. The District Court, after review of the 
entire body of authority, concluded, 


Where the Tax Court decides a matter on its merits 
or on stipulation of the periee such decision is res 
judicata of the tax claims for the taxable years in ques- 
tion. 


| 2 No issue of fraud has ever been present or even alleged in this case. 





i \> The foregoing authorities support the proposition that 


a final decision of the Tax Court, whether entered pursuant 
to a contested action and hearing and determination on the 
merits or by way of a stipulation, is res judicata of the tax- 
payer’s tax liabilities for the year in question. It follows 
that a final decision may not be challenged by collateral at- 
tack and indeed, binds the parties as to all matters in- 
volved in the adjudication as well as all other matters 
which might have been involved in that adjudication. 


The undisputed facts in this proceeding fall clearly 
within this rule. Here, stipulations of settlement were filed 
in the Tax Court by the parties as a result of a negotiated 
agreement. Thereupon, decisions of the Tax Court were 
entered pursuant to the stipulations. These decisions be- 
came final without any appeal being taken. It must be con- 
cluded that the decisions of the Tax Court in favor of the 
appellants are res judicata of their tax liabilities for the 
years involved.* 


il. THE OBLIGATION TO PAY FINAL TAX COURT JUDGMENTS INVOLVES A PURELY 
MINISTERIAL AND, THEREFORE, MANDATORY FUNCTION. 


The duty of the Commissioner to refund overpayments 
finally determined by the Tax Court is mandatory and 


3It must be pointed out, lest there be any inference of inequity, that the 
appellant’s position on res judicata is not simply a technical one designed to 
foreclose the Commissioner from raising meritorious defenses which deserve to 
be passed on, The affidavit of the Commissioner of Internal Revenue served 
on the plaintiffs in the proceeding below suggests the possibility that the 
Commissioner could offset certain tax liabilities of various other corporations 
against the overpayments admittedly due appellants. The suggestion that the 
Commissioner might wish to disregard corporate entities is not a novel one. 
It is most frequently heard in the Tax Court of the United States, the very 
forum in which the appellants were awarded judgments, under the doctrine 
of ‘‘substance over form.’’ It is apparent, therefore, that had the Commis- 
sioner so desired he could have raised the issue of disregard of corporate 
entity in the Tax Court proceedings. The fact is that the Commissioner 
considered the other corporations during the Tax Court proceedings and ap- 
parently determined not to attempt to defend on this ground (App. 23, 38). 
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purely ministerial. Sec. 6402 (a) Internal Revenue Code 
of 1954 provides: 


In the ease of any overpayment, the Secretary or his 
delegate . . . may credit the amout of such overpay- 
ment, including any interest allowed thereon, against 
any liability in respect of an internal revenue tax on 
the part of the person who made the overpayment and 
shall refund any such balance to such person. (Empha- 
sis supplied) 


Sec. 6512 (b) (1) Internal Revenue Code of 1954 pro- 
vides: 


If the Tax Court finds that there is no deficiency and 
further finds that the taxpayer has made an overpay- 
ment of income tax for the same taxable year, ..., or 
finds that there is a defiiciency but that the taxpayer 
has made an overpayment of such tax, the Tax Court 
shall have jurisdiction to determine the amount of such 
overpayment, and such amount shall, when the de- 
cision of the Tax Court has become final, be credited 
or refunded to the taxpayer. (Emphasis supplied) 


- Compare with Sections 3770 (a), 1027 (a) and 322 (d) 
of Internal Revenue Code of 1939 which are to the same ef- 
fect. 


In James v. United States, 38 F. (2d) 140, at 142, the 
Court stated: | 


We think that claimed inability to obtain a refund 
of overpayment found by the Board in a decision which 
has become final under the statute is more apparent 
than real. * * * In such cases the Commissioner of In- 
ternal Revenue has no discretion or the right to exercise 
any judgment concerning the propriety of overpay- 
ments where no credits are involved. He must pay 
according to the decision of the Board. 


In Ohio Steel Foundry Co. v. U.S., supra, at page 148, 
the Court states: 


It is hardly conceivable that the Commissioner of In- 
ternal Revenue, acting for the United States, would 
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refuse, where no credits are involved, to refund to a 
taxpayer, according to the positive mandate of the law, 
the amount of an overpayment found by the Board in 
a, decision which has become final without review and 
when such overpayment is not barred, for, under the 
law, such decision of the board has the same force and 
effect and is just as binding as a decision of the Board 
that has been affirmed, or as a judgment by the court 
against the collector or against the United States. 


There can be no question but that the Commissioner of 
Internal Revenue is subject to the equity powers of the 
District Court and is within the reach of that court by an 
order in the nature of mandamus the same as any other 
official of the United States when acting in a ministerial 
capacity. 


This matter has been settled definitively by this Court 
as recently as 1951, in Higginson v. Schoeneman, 89 US. 
App. DC 126, 190 F. (2d) 32. In that case the District 
Court, in reliance upon the government’s argument that 
the Commissioner of Internal Revenue was not subject 
to a writ of mandamus on the authority of Girard Trust Co. 
v. Helvering, 301 U.S. 540, 81 L. Ed. 1272, refused to issue 
a writ of mandamus and dismissed the complaint with 
prejudice. This Court in reversing the District Court 
stated: 


The appellees cannot in the face of a judgment which 
is specific and definite in its terms, follow a course con- 
trary to the judgment. Once the Court of Claims judg- 
ment became final there was no discretion left as to 
what action could be taken. We have determined that 
the duty to pay this judgment is purely ministerial and 
hence mandatory. 

The judgment of the lower court is therefore reversed 
and this suit is remanded with instructions to grant a 
mandatory order. ... 


It is immediately apparent that Higginson v. Schoeneman 
is square authority for the proposition that the Commis- 
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sioner of Internal Revenue is subject to a mandatory order 
when acting in a ministerial capacity. 


Congress provided that, in the case of final Tax Court 
decisions involving amounts refundable to taxpayers, the 
Commissioner of Internal Revenue ‘‘shall refund’’ the 
amounts due taxpayers. In cases where the Commissioner 
simply flouts his statutory duty and refuses to carry out 
the will of Congress as here, the judicial machinery avail- 
able is simply unable to cope with such a situation* and 
resort must be had to the powers of an equity court. 


Ill. APPLELLANTS ARE SEPARATE AND DISTINCT TAXPAYERS, ARE SEPARATE LEGAL 
ENTITIES, AND THEIR TAX CREDITS OR LIABILITIES MAY NOT BE JOINED 
WITH OTHER TAXPAYERS. 
_ The pleadings in the Court below do not raise any issue 
of off-set of one corporate taxpayer versus another cor- 
porate taxpayer. However, the affidavit of the Commis- 
sioner served on the plaintiffs in the District Court asserts 
that Empire and Pencoyd and other corporations men- 
tioned in his affidavit are in fact and in law one entity, 
and further asserts that other corporations mentioned in 
his affidavit are merely the agents and instrumentalities of 
Empire and Pencoyd. Therefore, the Commissioner as- 
serts, he may offset the tax liabilities of the other cor- 
porations against the overpayments in favor of appellants. 


While appellants have denied at each stage of these 
proceedings the allegations contained in the Commis- 
sioner’s affidavit, the Commissioner’s refusal to pay the 
judgments in question could not be justified as a matter 
of law, even if the statements contained in his affidavit 
were factually correct, as the law does not permit any 
‘‘offset’? between separate taxable ‘‘persons’’. 


4It seems clear that neither the Tax Court nor the Court of Claims 
(in tax matters) have powers to enforce their own decrees; they have no 
marshalls, no right to levy and no power to punish for contempt. 
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The controlling sections of the Internal Revenue Code 
are Sections 6402 (a) and 6512 (b) (1), which authorize 
the Commissioner to make credits or offsets of other tax 
liabilities against determined overpayments but only with 
respect to the same taxpayer. 


If in any given case the Commissioner believes that 
several corporations in fact and im law constitute one 
entity, or that one corporation is merely the agent or 
instrumentality of another corporation, he has every op- 
portunity to take this position and have the matter deter- 
mined by the Tax Court. In fact this is done routinely. 
The routine is so well established that Prentice-Hall’s Vol. 
9A “‘Federal Taxes for 1957’’ (28,201) devotes more than 
forty pages to cases and discussion of the doctrine of Sub- 
stance versus Form, and procedures in those cases. Dis- 
cussion of disregard of corporate entity under this theory 
covers pp. 28,221 to 28,226. 


But the Commissioner may not assign a separate tax- 
able status to a corporation for the purpose of collecting 
taxes and subsequently join several corporations into one 
entity for the purpose of determining refunds. Nor may 
he defend an action in the Tax Court on issues pertaining 
to the affairs of one corporation only to wait for final 
judgment on those issues and then for the first time raise 
as a defense to the actual payment of those judgments a 
contention that the corporation and several other corpora- 
tions in fact and in law are one entity, or that the other 
corporations were merely the agents and instrumentalities 
of the corporation which obtained the Tax Court judg- 
ments. 


The law simply does not permit off-sets between dif- 
ferent taxable entities. In Ford Motor Co. v. U.S., 81 
Court of Claims 30, 9 F. Supp. 590, the court denied the 
Commissioner the right to offset the deficiencies of the 
Ford Motor Co. of Michigan against the overassessments 
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of Ford Motor Co. of Delaware, despite the fact that 
Henry Ford personally owned practically all the stock of 
both corporations. In making this determination, the 
Court stated: 


The Commissioner of Internal Revenue acted in ac- 
cordance with the statute and regulations of the Treas- 
ury Department in treating Ford Motor Company 
(Michigan) and Ford Motor Company (Delaware) as 
separate taxable entities in his determination of their 
tax liabilities for different taxable periods during the 
year 1918. It necessarily follows that they must be 
regarded and treated on the same basis in all trans- 
actions having to do with the adjustment and settle- 
ment of such tax liability. If they are separate tax- 
payers in the assessment and payment of the tax they 
cannot be considered and treated as constituting a 
single taxpayer in respect to overassessments and de- 
ficiencies. Pe i os a 


I do not think the Government can assign a certain 


status to a taxpayer for the purpose of collecting taxes 
and then give it another status in refusing to allow in- 
terest. 


On the issue of separate corporate status, where there 
is common control or ownership, or other factors relating 
to ‘‘domination’’, there may have been some confusion in 
the law prior to March 28, 1949 when National Carbide 
Corp v. Commissioner, 336 U.S. 422, 93 L. Ed. 779, was 
decided, but there has been none since. In this case the 
Supreme Court cleared away the confusion which had ex- 
‘sted as a result of its prior decision in Southern Pacific 
‘Co. v. Lowe, 247 U.S. 330, 62 L. Ed. 1142 (1918). The 
‘Supreme Court in affirming the Court of Appeals states: 


It [the Court of Appeals] held that under our de- 
cisions, when a corporation carries on Business activity 
the fact that the owner retains direction of its affairs 
down to the minutest detail, provides all of its assets 
and takes all of its profits can make no difference tax- 
wise. .. 
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The result reached by the Court of Appeals is clearly 
required by our later decisions. 


Nor does the law permit piercing the corporate form 
after judgment has become final, as the matter is then res 
judicata (for reasons discussed under Argument I of this 
Brief). 


It should be noted that the Commisioner does not plead 
any right of offset, he merely alludes to it in his affidavit. 
If this be called a defense, it is the same defense which the 
Commissioner considered and decided not to use. If he had 
confidence in this defense he could have and should have 
asserted it in the Tax Court. He had undeniable authority 
to do so in the Tax Court, for it is done every day. See 
Prentice Hall, Federal Taxes for 1957, supra, or see 
Moline Properties, Inc. v. Commissioner, 319 U.S. 436, 
438-9, 87 L. Ed. 1499, 1502, in which the Supreme Court 
stated: 


The doctrine of corporate entity fills a useful pur- 
pose in business life. Whether the purpose be to gain 
an advantage under the law of the state of ncorpora- 
tion or to avoid or to comply with the demands of 
creditors or to serve the creator’s personal or undis- 
closed convenience, so long as that purpose is the 
equivalent of business activity or is followed by the 
carrying on of business by the corporation, the corp- 
poration remains a separate taxable entity. New 
Colonial Ice Co. v. Helvering, 292 U.S. 435, 442, 78 L. 
Ed. 1348, 1353, 54 S. Ct. 788, Deputy v. DuPont, 308 
U. S. 488, 494, 84 L. Ed. 416, 421, 60 S Ct. 363. In 
Burnet v. Commonwealth Improv. Co., 287 U.S. 415, 
77 L. Ed. 399, 53 S Ct. 198, this Court appraised the 
relation between a corporation and its sole stockholder 
and held taxable to the corporation a profit on a sale 
to its stockholder. This was because the taxpayer had 
adopted the corporate form for purposes of his own. 
The choice of the advantages of incorporation to do 
business, it was held, required the acceptance of tax dis- 
advantages. (Emphasis supplied) 
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...In general, in matters relating to the revenue, the 
corporate form may be disregarded where it 1s a sham 
or unreal. In such situation the form ts a bald and mis- 
chievous fiction. Higgins v. Smith, 308 U.S. 473,477, 
478, 84 L. Ed. 406, 410-412, 60 S. Ct. 355, Gregory v. 
Helvering, 293 U.S. 465, 79 L. Ed. 596, 55 S Ct. 266, 97 
ALR 1355. (Emphasis supplied) 


Also available to the Commissioner was the related sec- 
tion 45 LR.C. 1939 (Sec. 482 I.R.C. 1954) which provided 
‘that where two or more corporations are owned or con- 
trolled directly or indirectly by the same interests, the 
Commissioner may 


... distribute, apportion, or allocate gross income, de- 
ductions, credits or allowances between or among such 
organizations, trades, or businesses, if he determines 
that such distribution, apportionment, or allocation is 
necessary in order to prevent evasion of taxes or 
clearly to reflect the income of any such organizations, 
trades or businesses. 


This section would allow the Commissioner, without dis- 
regard of corporate form, to reallocate income or deduc- 
tions to corporations actually chargeable with such income 
or deductions. This section was also considered by the 
Commissioner prior to the entry of the Tax Court judg- 
‘ments and by the Joint Congressional Committee and was 
deemed inapplicable by both. (See affidavit of Frederick 
R. Tansill, App. 23, 37, 38) 


IV. APPELLANTS HAVE NO ADEQUATE REMEDY AT LAW. 


In Terrace v. Thompson, 263 U.S. 197, 68 L. Ed. 255, 
(1923), it was held: 


... That a suit in equity does not lie where there is a 
plain, adequate, and complete remedy at law is so well 
understood as not to require the citation of authorities. 
But the legal remedy must be as complete, practical, 
and efficient as that which equity could afford. 
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The Tax Court is without authority to enforce its judg- 
ments as is the Court of Claims, for neither have marshals 
or power to punish for contempt. Appellants contend that 
they are without adequate remedy except to call upon the 
equity powers of this Court to enforce the payment of 
the Tax Court judgments here in issue. 

Admittedly, the decisions of the Board of Tax Appeals 
prior to the passage of the 1926 Act were merely advisory, 
and either party had the right to continue the contest un- 
der the provisions of the Revenue Act of 1924 by suit in 
a Federal District Court. However, as stated by the 
Senate Finance Committee report, one of the principal 
purposes of the 1926 Act was to bring about finality of 
litigation in tax matters. The result is that today and 
for many years past, there has been no provision in the 
Internal Revenue Code authorizing District Court suits 
based on Tax Court decisions. In fact the 1954 Internal 
Revenue Code, Section 7422(e) specifically deprives the 
District Courts of jurisdiction to the extent that the Tax 
Court has acquired jurisdiction. 

The doctrine of finality of selection of forum even prior 
to the 1954 Act is clearly set forth in Moir v. U.S., 149 
F. (2d) at 460 (Cir. 1). In Elbert v. Johnson, 164 F. (2d) 
421 (Cir. 2), it is stated: 


It is not the decision which the Tax Court makes but 
the fact that the taxpayer has resorted to that Court 
which ends his opportunity to litigate in the District 
Court his tax liability for the year in question. 


See also U.S. v. Wolf, 238 F. (2d) 447 (Cir. 9:1956), re- 
versing the District Court judgment for refund of taxes 
in view of Tax Court decision. 


VY. UNITED STATES EX REL. GIRARD TRUST COMPANY v. HELVERING (301 U.S. 540, 
81 LED. 1272) DOES NOT APPLY IN THIS CASE. 

Appellees in the Court below relied almost exclusively on 

the Girard ease supra. They argued that a Tax Court 

judgment was not enforceable by mandamus because, on 
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the authority of Girard, mandamus did not lie against 
the Commissioner. 


Appellants contend that the opinion of the Court in the 
Girard ease is limited precisely to what the Court stated 
the issues to be and is not a case of general application. 


At pages 540-541 the Court stated the issues for decision 
as follows: 


In this case we are asked to determine whether man- 
damus is the proper remedy to compel the Commis- 
sioner of Internal Revenue to refund taxes, paid by a 
testamentary trustee on income of the trust, when the 
amount refunded would inure to the benefit of the cestui 
que trust, who should have paid the tax, now barred 
by the statute of limitations. 


Had the issue for decision been as broad as the ap- 
pellees contend it is, the issue could very simply have been 
so stated. In this case we are asked to determine whether 
mandamus is the proper remedy to compel the Commis- 


sioner of Internal Revenue to pay an adjudicated refund. 
The statement of the issue in Girard could have stopped 
right there and would then have stood for the proposition 
for which the government now contends. 


Appellants also point out that appellees urged this same 
interpretation of the Girard case before this Court in 1951 
in Higginson v. Schoeneman, supra, and this court re- 
jected the government’s interpretation of Girard. 


It is clear that the Supreme Court in the Girard case 
did not hold that mandamus could never be invoked as a 
remedy against the Commissioner of Internal Revenue. 
The Supreme Court at page 542 of its opinion points out 
that: 


. .. upon the commissioner’s failure to comply with 
the statute, a plenary suit will lie in the district court 
or the Court of Claims, for the recovery of any refund 
to which he is entitled. 
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In support of this statement the court cites as authority 
National Fire Insurance Co. Vv. U.S., 72 Ct. Cl. 663, 52 F. 
(2d) 1011, James v. United States, 38 F. (2d) 140, and a 
companion case, Ohio Steel Foundry Co. v. U.S., 38 F. (2d) 
144. Both the James case and the Ohio Steel Foundry 
Company case express strong opinions with respect to the 
duty of the Commissioner to refund and then point out 
that, should the case arise where the Commissioner does 
not pay, a suit to enforce payment would be a suit upon 
a claim against the United States or a mandamus action, 
depending on the nature of the dispute. Thus the Supreme 
Court in the Girard Trust Company case recognizes by 
necessary implication the right of taxpayers to obtain re- 
lief in appropriate cases by writ of mandamus. What was 
decided was that the Girard case was mot one where an 
equitable remedy was appropriate. The Girard case was 
a hard one. Legal technicalities supported the taxpayer 
put the equities were against it. 


It is a long step from this limited, highly restricted and 
inequitable situation to one, as here, involving separate 
corporations whose status as independent taxpayers had 
long been recognized by the Commissioner. The latter in- 
volves disregarding separate and independent corporate 
identities,® not before, but after jadgment has been entered. 
That this would be improper is established by a long line 
of cases, most of which refer back to National Carbide Co. 
vy. Commissioner, supra, and Moline Properties, Inc. v. 
Commissioner, supra. 


Appellants also wish to direct the court’s attention to 
the fact that Stone v. White, 301 U.S. 522, 81 L. Ed. 1265, a 


5 At the same time the Commissioner, recognizing the distinct identity of 
the affiliated corporations, as late as July, 1956, sent to West Pittston Tron 
Works, Wilkes-Barre Carriage Corporation, Inc., Wissahickon Tool Works, 
Inc., and Ordnance Instrument Corporation, in anticipation of this litigation, 
statutory notices of deficiency in their individual corporate names. In con- 
nection with these deficiency notices, petitions have been filed in the Tax 
Court of The United States by these corporations and have been assigned 
Docket Nos. 64578, 64639, 64638 and 64646 respectively. 
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companion case to Girard, was also decided by Mr. Justice 
Stone on the same day as the Girard case. These two cases 
must be read together in order to understand why, in the 
circumstances of the Girard case, denial of mandamus was 
deemed necessary. Stone v. White, like Girard, involved 
the then troublesome problem of the incidence of taxation 
where trustees and beneficiaries were involved. It further 
restricted the Girard decision to a particular trustee-bene- 
ficiary type situation where the beneficiary who was the 
real party in interest would have escaped taxation since 
the trustee was held to be non-taxable on the trust income 
and the statute of limitations barred recovery from the 
beneficiary. 


- The statement of the issue for decision in the Stone v. 
White case is almost identical to the statement contained 
in Girard and is as follows: 


The question for decision is whether the petitioners, 
testamentary trustees, who have paid a tax on the in- 


come of the trust estate, which should have been paid 
by the beneficiary, are entitled to recover the tax, al- 
though the government’s claim against the beneficiary 
has been barred by the statute of limitations. 


In Higginson v. Schoeneman, supra, this Court was asked 
in 1951 to rule upon the propriety of a mandamus action 
-against the Commissioner of Internal Revenue in a situa- 
tion where a final decision of the Court of Claims had 
been disregarded in part by the Commissioner. The govern- 
ment’s brief in opposition to the application for mandamus 
contended that the decision of the Supreme Court in the 
Girard case prohibited the granting of a mandatory order 
against the Commissioner. This Court rejected that con- 
tention, reversed the District Court and ordered the is- 
suance of the mandatory order with strong language in re- 
gard to finality of a judgment as quoted in point IT hereof. 
Apparently, this Court also reads the Girard case as one 
of limited effect only. We submit that the decision in Hig- 
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ginson is controlling in the present situation and that a 
mandatory order should have issued from the District 
Court. 


To deny appellants mandatory relief in this case is to put 
the law back where it was prior to the Revenue Act of 
1926. Prior to that Act the Tax Court was merely a Board 
with advisory powers whose opinions were not binding upon 
either the Commissioner or the taxpayer. Either party had 
the right then to go into a District Court for a determina- 
tion of whether the Board’s advisory opinion was correct 
or incorrect . This litigious and duplicatory procedure was 
one of the principal difficulties sought to be remedied by 
the Act of 1926. It was for this reason that the Senate 
Finance Committee observed that the end sought in pro- 
ceedings before the Tax Court was finality. It is for this 
reason that an examination of the case law relating to 
years prior to 1926 is found to be so radically different 
from that subsequent to 1926. 


Historically the statutory plan relating to finality of Tax 
Court decisions has changed since Girard. The force and 
dignity of Tax Court decisions have increased over the 
years and the statutory plan has consistently sought 
finality of decision at Tax Court level. Appellants, there- 
fore, assert that Girard, a case of limited application in 
1936, is clearly not applicable in this case. 


Appellants advance sound public policy as a final reason 
why the so-called Girard case principle should not apply 
here. In recent years and since the Supreme Court decided 
the Girard case the dignity and force of Tax Court decisions 
has materially increased. Within the past month the 
Supreme Court itself has affirmed the Ninth Circuit in 
holding that a final Tax Court decision may not be re- 
opened by the Tax Court itself. Lasky et al. v. Commis- 
sioner, No. 371, decided March 11, 1957. 1 L. Ed. (2d) 
598. To suggest—as the appellees necessarily must—that 
final Tax Court decisions are not really final if the Com- 
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missioner in his discretion decides not to respect them is 
shocking. The concept that the Commissioner can force a 
taxpayer having a Tax Court Judgment to commence new 
litigation in the nature of a plenary suit simply to afford 
the Commissioner an opportunity to test some new theory 
is contrary to all well established principles of finality of 
litigation. 
CONCLUSION 

- For the reasons set forth herein, it is respectfully sub- 
mitted that a final judgment of the Tax Court is res 
judicata, is not subject to collateral attack, and the Com- 
missioner has no discretion as to paying or not paying 
such a judgment. The duty to pay is mandatory and min- 
isterial. The order of the District Court should be re- 
versed and the case remanded to the District Court with 
instructions to issue a mandatory order requiring the 
Secretary of the Treasury or his delegate, the Commis- 
sioner of Internal Revenue, to perform a clear statutory 


duty. 


Respectfully submitted, 


Joun L. Incoupssy, JR. 
Attorney for Appellants 
201 World Center Bldg. 
| Washington 6, D. C. 
Freperick R. Tansiuu 
Patrick J. Heap 
Of Counsel 
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SUPPLEMENT 
Internal Revenue Code 
SEC. 272 ProcepURE IN GENERAL.— 


(a) (1) Petition to The Tax Court of the United 
States.—If in the case of any taxpayer, the Commis- 
sioner determines that there is a deficiency in respect of 
the tax imposed by the chapter, the Commissioner is 
authorized to send notice of such deficiency to the tax- 
payer by registered mail. Within ninety days after 
such notice is mailed (not counting Saturday, Sunday, 
or a legal holiday in the District of Columbia as the 
ninetieth day), the taxpayer may file a petition with 
The Tax Court of the United States for a redetermina- 
tion of the deficiency. No assessment of a deficiency in 
respect of the tax imposed by this chapter and no dis- 
traint or proceeding in court for its collection shall be 
made, begun, or prosecuted until such notice has been 
mailed to the taxpayer, nor until the expiration of 
such ninety-day period, nor, if a petition has been 
filed with the Tax Court, until the decision of the Tax 
Court has become final. Notwithstanding the provisions 
of section 3653 (a) the making of such assessment or 





the beginning of such proceeding or distraint during 
the time such prohibition is in force may be enjoined 
by a preceeding in the proper court. In‘the case of a 
joint return filed by husband and wife such notice of 
deficiency may be a single joint notice, except that if 
the Commissioner has been notified by either spouse 
that separate residences have been established, then, 
in lieu of the single joint notice, duplicate originals of 
the joint notice must be sent by registered mail to each 
spouse at his last known address. If the notice is ad- 
dressed to a person outside the States of the Union 
and the District of Columbia, the period specified in 
this paragraph shall be one hundred and fifty days in 
lieu of ninety days. 

(26 USC. 1946 ed. Sec. 272 (a) (1)) 





SEC. 6405 Reports or RerunpDs AND CREDITS 


(a) By Treasury to Joint Committee.—No refund or 
credit of any Income, war profits, excess profits, estate, 
or gift tax in excess of $100,000 shall be made until 
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after the expiration of 30 days from the date upon 
which a report giving the name of the person to whom 
the refund or credit is to be made, the amount of such 
refund or credit, and a summary of the facts and the 
decision of the Secretary or his delegate, is submitted 
to the Joint Committee on Internal Revenue Taxation. 
(b) By Joint Committee To Congress.— A report to 
Congress shall be made annually by such committee of 
such refunds and credits, including the names of all per- 
sons and corporations to whom amounts are credited or 
payments are made, together with the amounts credited 
or paid to each. 


(26 USC. 1956 Supp. IIT., Sec. 6405) 


SEC. 7481. Dare WHEN Tax Court Decision Becomes Finan 


The decision of the Tax Court shall become final—(1) 
Timely Petition for Review Not Filed—Upon the ex- 
piration of the time allowed for filing a petition for re- 
view, if no such petition has been duly filed within 
such time;... 

(26 USC. 1956 Supp. ITI, Sec. 7481) 


SEC. 6402. AurHorrry To MaKe CREDITS oR REFUNDS. 


(a) General Rule—In the case of any overpayment, 
the Secretary or his delegate, within the applicable 
period of limitations, may credit the amount of such 
overpayment, including any interest allowed thereon, 
against any liability in respect of an internal revenue 
tax on the part of the person who madé the overpay- 
ment and shall refund any balance to such person. 


(26 USC. 1956 Supp. IIT., Sec. 6402) 


SEC. 6512 (b) (1) 


(b) Overpayment Determined by Tax Court.— 

(1) Juridiction to Determine.—If the Tax Court finds 
that there is no deficiency and further finds that the 
taxpayer has made an overpayment of income tax for 
the same taxable year, of gift tax for the same calendar 
year, or of estate tax in respect of the taxable estate 
of the same decedent, in respect of which the Secretary 
or his delegate determined the deficiency, or finds that 
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there is a deficiency but that the taxpayer has made an 
overpayment of such tax, the Tax Court shall have 
jurisdiction to determine the amount of such over- 
payment, and such amount shall, when the decision of 
the Tax Court has become final, be credited or refunded 
to the taxpayer. 


(26 USC. 1956 Supp. IIL., Sec. 6512 (b) (1)) 





SEC. 45 Antocation or INCOME AND DEDUCTIONS.— 

In any case of two or more organization, trades, or 
businesses (whether or not incorporated whether or 
not organized in the United States, and whether or not 
affiliated) owned or controlled directly or indirectly by 
the same interests, the Commissioner is authorized to 
distribute, apportion, or allocate gross income, deduc- 
tions, credits, or allowances between or among such 
organizations, trades, or businesses, if he determines 
that such distribution, apportionment, or allocation is 
necessary in order to prevent evasion of taxes or clearly 
to reflect the income of any of such organizations, 
trades, or businesses. 


(26 USC. 1946 ed., Sec. 45) 
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THE DISTRICT COURT OF THE UNITED STATES IN AND FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 3416-56 


Empre Orpnance Corporation, a corporation, 521 Fifth 
Avenue, New York, New York, 


Pencoyp Reatry Co., a corporation, 521 Fifth Avenue, New 
York, New York, 
Plaintiffs, 
v. 


Russecy C. Harrrncton, Internal Revenue Service, Wash- 
ington, D. C., 


Gzorce M. Humpusey, U. 8S. Treasury Department, Wash- 
ington, D. C., 
Defendants. 


Complaint for Order in the Nature of Mandamus Directing the 
‘Defendants to Pay the Plaintiffs the Overpayments of Taxes 
Determined by Final Judgment of the Tax Court of the United 
States 


Plaintiffs, by their attorney, for their complaint herein, 
allege: 
Count I 
1. Plaintiff, Empire Ordnance Corporation, created and 
existing under the laws of the State of Delaware, with its 
principal office at 521 Fifth Avenue, New York, New York, 
+3 as such corporation a citizen of the United States and 
brings this action in its corporate capacity. 


9 The defendant, Russell C. Harrington, is a citizen 
of the United States and is the Commissioner of Internal 
Revenue of the United States whose offices are located in 
Washington, D. C. 

“The defendant, George M. Humphrey, is a citizen of the 
United States and is the Secretary of the Treasury of the 
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United States whose offices are located in Washington, 
D. C. 


3. This action arises under Section 6402(a) of the In- 
ternal Revenue Code of 1954 (26 U. S. C. 6402(a)) as 
hereinafter more fully appears, and is brought pursuant to 
the provisions of Sections 11-306 and 16-1001 of the Dis- 
trict of Columbia Code, 1940. 


4, On{the 5th day of February, 1948, the Commissioner 
of Internal Revenue issued a statutory notice of deficiency 
pursuant to Sec. 272(a) of the Internal Revenue Code of 
1939 notifying Empire Ordnance Corporation that it was 
deficient in the payment of taxes for the year 1942. 


(5. In accordance with the provisions of Sec. 272(a) 
I. R. C. 1939, Empire Ordnance Corporation petitioned the 
Tax Court of the United States to redetermine its tax liabil- 
ity. Upon the filing of the petition that proceedings was 
styled: Empire Ordnance Corporation v. The Commis- 
sioner of Internal Revenue, Docket No. 18262. \ 


“6) Attorneys for the Petitioners and Respondents ‘in 
Docket No. 18262 Jentered into a stipulation of settlement 
on the 9th day of September, 1955 which provided that 
Empire Ordnance had made overpayments of taxes. Fhere- 
efter, “Fhe stipulation and agreement of the parties was 
referred to the Joint Congressional Committee on Internal 
Revenue Taxation in accordance with the provisions of Sec. 
6405 L. RB. C. 1954. In October 1955 the stipulations en- 
tered into by the parties were reported favorably by the 
Joint Congressional Committee on Internal Revenue Taxa- 
tion. ned 
Ge Thereaftey on December 5, 1955 judgment was en- 
tered against the Commissioner of Internal Revenue in 
the Tax Court of the United States in Docket 18262 in the 
amount of $738,735.17 as overpayment of excess profits tax 
for the taxable year ended July 31, 1942. 
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8. The time for appeal from said final decision and entry 
of judgment in the Tax Court of the United States in 
Docket No. 18262, expired on the 6th day of March, 1956. 
No appeal from these judgments has been taken by the 
Commissioner of Internal Revenue, and since the time for 
appeal has passed, there can be no appeal. A certified copy 
of this said judgment of the Tax Court of the United 
States, together with certificates of the Clerk of that 
Court, are attached hereto as Exhibit A. 


9. The Commissioner of Internal Revenue is obliged by 
law to pay this judgment in accordance with the provisions 
of Sections 6402(a) and 6512(b)(1) I. RB. C. 1954. The 
payment of this judgment is a routine ministerial function 
and mandatory on the part of the Secretary of the Treasury 
or the Commissioner of Internal Revenue, his delegate. 


10. The Congress of the United States has appropriated 
funds for the payment in full of overpayments of taxes 
as determined by the Tax Court of the United States in- 
cluding the amount determined and interest thereon as 
provided by law. 


11. Although plaintiff herein has often demanded, and 
continues to demand payment by the Commissioner of In- 
ternal Revenue of the judgment in its favor in Tax Court 
Docket No. 18262, the Commissioner of Internal Revenue 
has refused and continues to refuse to pay said judgment. 
19. Plaintiff herein has exhausted all its administrative 
remedies relating to the overpayment of taxes and even 
though judgments have been entered in its favor, it is 
without the ability to recover the overpayments of taxes 
as determined by the United States Tax Court without 
the aid and assistance of this Honorable Court. 


43. The amount determined to be due plaintiff as over- 
payments of taxes represent tax payments made by plain- 
tiff herein in the year 1942. Plaintiff corporation at the 
present time is not actively engaged in business and has 
no source of income other than the amount due from the 
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United States for overpayment of taxes. However, plain- 
tiff corporation has creditors whose claims represent sub- 
stantial amounts of money. These creditors and plaintiff 
herein are being deprived of money wrongfully withheld. 
Furthermore, neither plaintiff herein nor its creditors, even 
though in some instances judgments have been entered 
in their favor, can foresee the day when satisfaction of 
this judgment might be obtained without the aid and as- 
sistance of this Honorable Court. It is apparent for the 
reasons stated that the amount involved has been wrong- 
fully withheld from the plaintiff herein for a period in 
excess of twelve years. 


14. The continued inability of plaintiff corporation, its 
officers and directors to pay just claims of creditors which 
are outstanding obligations long overdue, has done and 
continues to do irreparable injury to the reputations and 
credit standings of the plaintiff corporation, its officers 
and directors. 


Count II 


15. Plaintiff realleges paragraphs 1, 2 and 3 as if fully 
set forth herein. 


16. On the 5th day of February, 1948, the Commissioner 
of Internal Revenue by 90-day letter pursuant to Sec. 
272(a) of I. R. C. 1939, notified Empire Ordnance Corpo- 
ration that it was deficient in the payment of taxes for 
the years 1943-1944. 


17. Plaintiff realleges paragraphs 5 and 6 as if fully 
set forth herein, except to substitute Docket No. 18263 for 
Docket No. 18262. 


18. On December 5, 1955, judgment was entered against 
the Commissioner of Internal Revenue in the Tax Court of 
the United States in Docket No. 18263 in the following 
amounts : 











Taxable 
year ended Kind of Tax Amount 


7-31-43 Excess profits $45,248.23 
Declared value 

excess profits $29,350.92 

Declared val 


ue 
excess profits $ 5,931.88 


7-31-43 
7-31-44 


Also a deficiency for the year ending July 31, 1943 was 
determined in the amount of $18,844.00. 


19. Plaintiff realleges paragraph 8 as if fully set forth 
herein, except to substitute Docket No. 18263 for Docket 
No. 18262 and Exhibit B for A. 


20. Plaintiff realleges paragraphs 9 and 10 as if fully 
set forth herein. 


21. Plaintiff realleges paragraph 11 as if fully set forth 
herein, except to substitute Docket No. 18263 for Docket 
No. 18262. 


99. Plaintiff realleges paragraph 12 as if fully set forth 
herein. 


93. Plaintiff realleges paragraphs 13 and 14, except to 
substitute the years 1943 and 1944 for the year 1942 in 
paragraph 13. 


Count IIT 


24. Pencoyd Realty Co. is a corporation created and 
existing under the laws of the State of Delaware and is a 
wholly owned subsidiary of Empire Ordnance Corpora- 
tion. 


95. Plaintiff realleges paragraphs 2, 3 and 4 as if fully 
set forth herein. 


96. Plaintiff realleges paragraphs 5 and 6 as if fully 
set forth herein, except to substitute Pencoyd Realty Co. 
for Empire Ordnance Corporation and Docket No. 18261 
for Docket No. 18262. 


27. On December 5, 1955 judgment was entered against 
the Commissioner of Internal Revenue in the Tax Court 
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of the United States in Docket No. 18261 in the amount 
of $1,068.84 as overpayment of declared value excess profits 
tax and in the amount of $96,711.03 as an overpayment in 
income tax for the taxable year ended July 31, 1942. 


98. Plaintiff realleges paragraph 8 as if fully set forth 
herein, except to substitute Docket No. 18261 for Docket 
No. 18262 and Exhibit C for Exhibit A. 


99. Plaintiff realleges paragraphs 9 and 10 as if fully 
set forth herein. 


30. Plaintiff realleges paragraph 11 as if fully set forth 
herein, except to substitute Docket 18261 for Docket No. 
18262. 


31. Plaintiff realleges paragraphs 12, 13 and 14 as if 
fully set forth herein. 


Wuererore, the premises considered, the plaintiffs pray: 


1. That this Honorable Court enter a mandatory order 
directing the several defendants herein, in their respective 
capacities, to refund the overpayments adjudged by the 
Tax Court of the United States in favor of plaintiffs in 
the manner provided by law, together with interest thereon 
as provided by law. 


9. That this Honorable Court issue an order to show 
cause returnable on or before the 24 day of August, 1956, 
requiring the respective defendants herein to show cause 
why mandatory order should not be entered by this Honor- 
able Court granting the relief prayed for in Paragraph 1. 


3. Such other relief as the nature of the case may re- 
quire and to this Court may seem just and proper. 


Joun L. IncoupssBy, JB., 
Attorney for Plaintiffs. 


Joun L. Lycoupssy, JR., 
Attorney for Plaintiffs, 
901 World Center Bldg. 
Washington, D. C., 
REpublic 7-4443. 
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Exhibit A 


THE TAX COURT OF THE UNITED STATES 
WASHINGTON 


OFFICE OF THE CLERK 
Docket No. 18262 


Empire ORDNANCE CORPORATION, 
Petitioner, 
Vv. 


CoMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


CERTIFICATE 


I, Howard P. Locke, Clerk of The Tax Court of The 
United States, hereby certify the attached to be a true 
and correct copy of the Decision entered December 5, 1955 
in the above-entitled proceeding. I further certify there 
were no petitions for review filed by either party. 


‘In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
the District of Columbia, this 11th day of June, 1956. 


Haroitp P. Locke, 
Clerk, 
The Tax Court of The United States. 


(Szaz) 
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THE TAX COURT OF THE UNITED STATES 
WASHINGTON 


Docket No. 18262 


Empme ORDNANCE CORPORATION, 
Petitioner, 
v. 


CoMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


I, J. E. Murdock, Chief Judge of The Tax Court of the 
United States, the same being an independent agency in 
the executive branch of the Government, do hereby certify 
that Howard P. Locke is clerk of said Court and was such 
clerk at the time of making and subscribing to the fore- 
going certificate, and that the attestation of said clerk is 
in due form of law and by the proper officer. 

In testimony whereof, I do hereby subscribe my name 
at Washington, D. C., this 11th day of June, 1956. 


J. E. Murpocr, 
Chief Judge. 
(SEaL) 


THE TAX COURT OF THE UNITED STATES 
WASHINGTON 


Docket No. 18262 


Empire ORDNANCE CORPORATION, 
Petitioner, 
Vv. 


CoMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


I, Harold P. Locke, clerk of The Tax Court of the United 
States, do hereby certify that J. E. Murdock whose name 
is subscribed to the foregoing certificate, was at the time 
of subscribing the same Chief Judge of The Tax Court of 
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the United States, duly commissioned and qualified and 
that full faith and credit are due to all his official acts 
as such. 


In testimony whereof, I have hereunto set my hand and 
affixed the seal of said Court at Washington, D. C., this 
11th day of June, 1956. 


Howarp P. Locks, 
Clerk, 
The Tax Court of the United States. 
(Sear) 


THE TAX COURT OF THE UNITED STATES 
WASHINGTON 


Docket No. 18262 


Empire ORDNANCE CORPORATION, 
Petitioner, 
v. 


CoMMISSIONER OF INTERNAL REVENUE, 


Respondent. 
DECISION 


Under written stipulation signed by counsel for the par- 
ties in the above-entitled proceeding and filed with the 
Court on Dec. 2, 1955, at Washington, D. C., it is 


OrpERED and Decrep: that there is an overpayment in 
excess profits tax for the taxable year ended July 31, 1942 
in the amount of $738,735.17, which amount was paid 
within three years before the filing of the claim, which 
claim was filed within three years from the time the return 
was filed. 

J. E. Murpocg, 
Judge. 
Enter: 
Entered Dec. 5, 1955—Served Dec. 6, 1955 
(Szat) 
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Exhibit B 
THE TAX COURT OF THE UNITED STATES 
WASHINGTON 


OFFICE OF THE CLERK 
Docket No. 18263 


Empre OnpNANCE CoRPORATION, 
Petitioner, 
v. 


CoMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
CERTIFICATE 


I, Howard P. Locke, Clerk of The Tax Court of The 
United States, hereby certify the attached to be a true 
and correct copy of the Drcision entered December 5, 1955 
in the above-entitled proceeding. I further certify there 
were no petitions for review filed by either party. 


In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, 
in the District of Columbia, this 11th day of June, 1956. 


Howarp P. Locke, 
Clerk, 
The Tax Court of The United States. 


(Szat) 
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THE TAX COURT OF THE UNITED STATES 
WASHINGTON 


Docket No. 18263 


Empre OrpNANCE CoRPORATION, 
Petitioner, 
v. 


Com™MISSIONER OF INTERNAL REVENUE, 


Respondent. 


I, J. E. Murdock, Chief Judge of The Tax Court of the 
United States, the same being an independent agency in 
the executive branch of the Government, do hereby certify 
that Howard P. Locke is clerk of said Court and was such 
clerk at the time of making and subscribing to the fore- 
going certificate, and that the attestation of said clerk is 


sn due form of law and by the proper officer. 


‘In testimony whereof, I do hereby subscribe my name 
at Washington, D. C., this 11th day of June, 1956. 


J. E. Murpocg, 
Chief Judge. 
(Sea) 


THE TAX COURT OF THE UNITED STATES 
WASHINGTON 


Docket No. 18263 


Empme OrpNaNce CoRPORATION, 
Petitioner, 
v. 


Commissioner oF InTERNAL REVENUE, 
Respondent. 


I, Howard P. Locke, clerk of The Tax Court of the United 
States, do hereby certify that J. E. Murdock whose name is 
subscribed to the foregoing certificate, was at the time of 
subscribing the same Chief Judge of The Tax Court of 
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the United States, duly commissioned and qualified and 
that full faith and credit are due to all his official acts as 
such. 


In testimony whereof, I have hereunto set my hand and 
affixed the seal of said Court at Washington, D. C., this 11th 
day of June, 1956. 

Howarp P. Locke, 
Clerk, 
The Tax Court of the United States. 
(Szat) 


THE TAX COURT OF THE UNITED STATES 
WASHINGTON 


Docket No. 18263 


Empire OrDNANCE CORPORATION, 
Petitioner, 
v. 


Commissioner OF INTERNAL REVENUE, 


Respondent. 
DECISION 


Under written stipulation signed by counsel for the par- 
ties in the above-entitled proceeding and filed with the 
Court on December 2, 1955, at Washington, D. C., it is 

OnpERED AND Decwwen: that there are overpayments in ex- 
cess profits tax, declared value excess profits tax and pen- 
alty for the taxable years and in the amounts as follows, 
all of which amounts were paid after the mailing of the 
notice of deficiency: 
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that there is a deficiency in income tax due for the taxable 
year ended July 31, 1943 in the amount of $14,844.67; and 
that there is no 15 per cent penalty or deficiency due from, 
or overpayment due to, petitioner for income taxes with re- 
spect to the taxable year ended July 31, 1944. 


J. BE. Murpocrx, 
Judge. 
Enter: 
Entered Dee. 5, 1955—Served Dec. 6, 1955 
(SEAL) 
Ts 


Exhibit C 
THE TAX COURT OF THE UNITED STATES 


WASHINGTON 
OFFICE OF THE CLERK 


Docket No. 18261 


Emre OrpNANCE CORPORATION, 
Petitioner, 
Vv. 


CoMMISSIONER OF INTERNAL REVENUE, 


Respondent. 


CERTIFICATE 


J, Howard P. Locke, Clerk of The Tax Court of The 
United States, hereby certify the attached to be a true 
and correct copy of the Dzciston entered December 5, 1955 
in the above-entitled proceeding. I further certify there 
were no petitions for review filed by either party. 


In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
the District of Columbia, this 11th day of June, 1956. 


Howagp P. Locke, 
Clerk, 
The Tax Court of The United States. 
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THE TAX COURT OF THE UNITED STATES 
WASHINGTON 


Docket No. 18261 


Emre OrpNANCE CORPORATION, 
Petitioner, 
v. 


Commissioner oF INTERNAL REVENUE, 
Respondent. 


I, J. E. Murdock, Chief Judge of The Tax Court of the 
United States, the same being an independent agency in 
the executive branch of the Government, do hereby certify 
that Howard P. Locke is clerk of said Court and was such 
clerk at the time of making and subscribing to the fore- 
going certificate, and that the attestation of said clerk is in 
due form of law and by the proper officer. 


In testimony whereof, I do hereby subscribe my name at 
Washington, D. C., this 11th day of June, 1956. ; 


J. BE. Murpocs, 
Chief Judge. 
(Sear) 


THE TAX COURT OF THE UNITED STATES 
WASHINGTON 


Docket No. 18261 


Empre OrpNANCE CORPORATION, 
Petitioner, 
v. 


CoMMISSIONER oF InTERNAL REVENUE, 
Respondent. 
I, Howard P. Locke, clerk of The Tax Court of the United 
States, do hereby certify that J. E. Murdock whose name is 
subscribed to the foregoing certificate, was at the time of 
subscribing the same Chief Judge of The Tax Court of 
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the United States, duly commissioned and qualified and 
that full faith and credit are due to all his official acts as 
such. 


In testimony whereof, I have hereunto set my hand and 
affixed the seal of said Court at Washington, D. C., this 
11th day of June, 1956. 

Howarp P. Locke, 
Clerk, 
(Sear) The Tax Court of the United States. 


THE TAX COURT OF THE UNITED STATES 
WASHINGTON 


Docket No. 18261 


Empire ORDNANCE CORPORATION, 
Petitioner, 
Vv. 


CoMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Under written stipulation signed by counsel for the par- 
ties in the above-entitled proceeding and filed with the 
Court on Dec. 2, 1955, at Washington, D. C., it is 


| OrpeRED and Decmwen: that there is an overpayment in 
declared value excess profits tax for the taxable year ended 
July 31, 1942, in the amount of $1,068.84, which amount was 
paid after the mailing of the notice of deficiency; and that 
there is an overpayment in income tax for the taxable year 
ended July 31, 1942, in the amount of $36,711.03, of which 
$36,058.41 was paid after the mailing of the notice of de- 
ficiency and $652.62 was paid within three years before the 
execution of the agreement, which agreement was executed 
within three years from the time the return was filed. 


J. E. Murpock, 
Enter: Judge. 
Entered Dec. 5, 1955—Served Dec. 6, 1955 
(Szav) 
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Filed August 16, 1956 


Motion for Order to Show Cause Why a Mandatory Order Should 
Not Issue 


Comes now counsel for plaintiffs in the above captioned 
matter and respectfully represents to the Court as fol- 
lows: 


1. On the 5th of February, 1948, the Commissioner of 
Internal Revenue issued statutory notices of deficiency to 
Empire Ordnance Corporation and The Pencoyd Realty 
Co. for deficiencies in payment of taxes for the years 1942, 
1943, and 1944, from which Empire Ordnance Corporation 
and The Pencoyd Realty Co. filed petitions in the Tax 
Court of the United States requesting that Court to rede- 
termine their liabilities. Upon filing of these petitions 
the cases were styled: 


Empire Ordnance Corporation v. The Commissioner of 
Internal Revenue, Docket Nos. 18262, 18263; and Pencoyd 
Realty Co. v. The Commissioner of Internal Revenue, 
Docket No. 18261. 


2. Attorneys for plaintiffs and respondents in Dockets 
No. 18261, 18262, and 18263 entered into stipulations and 
agreements on the 9th day of Sept., 1955 to the effect that 
plaintiffs had made overpayments in taxes in the amounts 
and for the years indicated. These stipulations and agree- 
ments were referred to the Joint Congressional Committee 
on Internal Revenue Taxation and were approved by that 
Committee. 


3. Thereafter on December 5, 1955 judgments were en- 
tered against the Commissioner of Internal Revenue in the 
Tax Court of the United States in Dockets numbered 18261, 
18262, and 18263. The three judgments total $843,133.39, 
exclusive of interest and are appended to the complaint 
filed herein. 
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4. In accordance with Sec. 7481-7483 I. R. C., 1954 the 
time for appeal from these judgments expired on March 
6, 1956. No appeal was taken during this time by the Com- 
missioner of Internal Revenue, whereupon the judgments 
became final. 


5. The Commissioner of Internal Revenue is obliged by 
law to pay these judgments in accordance with provisions 
of Sec. 6412(a) and 6512(b)1 I. R. C., 1954, these payments 
are routine ministerial functions and are mandatory upon 
the Secretary of the Treasury or the Commissioner of 
Internal Revenue, his delegate. 


6. Although plaintiffs have made repeated demands upon 

the Commissioner of Internal Revenue for payment of these 
judgments, the Commissioner of Internal Revenue has 
refused and continues to refuse to make payments as re- 
quired by law. ! 


- Wuererore, plaintiffs move this Honorable Court for 
the issuance of an order to show cause why mandatory 
order should not issue requiring the Secretary of the Treas- 
ury or his delegate, the Commissioner of Internal Revenue 
to refund to plaintiffs herein the overpayments adjudged 
by the Tax Court of the United States in favor of plain- 
tiffs in the manner provided by law, with interest thereon 
as provided by law. 


Respectfully submitted, 


Joun L. INGoLDsBY, JE., 
Attorney for Plaintiffs, 
201 World Center Bidg., 
Washington 6, D. C. 
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Filed August 16, 1956 
Order to Show Cause 


Upon consideration of the complaint, the motion, affi- 
davits and points and authorities filed herein, it is, 


Orperep that the respective defendants through their 
counsel show cause before this Court on or before August 
24th, 1956 at 10 A. M. o’clock or as soon thereafter as coun- 
sel ean be heard, why a mandatory order should not issue 
compelling the defendants to pay over the sums due the 
plaintiffs under three final judgments entered in the Tax 
Court of the United States on the 5th day of December, 
1955. 


And, it is further 


OrpEneD, that service of this order to show cause together 
with a copy of the papers hereto attached on the defend- 
ants on or before the 20th day of August, 1956 at 12:00 
M. o’clock in the noon be deemed sufficient service. 


Datep August 16th, 1956. 
Epwarp A, Tamm, 
United States District Judge. 


Filed August 16, 1956 
Affidavit of Frederick R. Tansill 
District oF CoLUMBIA, Ss.: 


I, Frepertck R. Tansii, upon oath depose and say: 


(1) I am a member of the Bar of the United States 
District Court for the District of Columbia and am an en- 
rolled practitioner before the Treasury Department. 


(2) I am the attorney of record for Empire Ordnance 
Corporation and The Pencoyd Realty Co., plaintiffs herein, 
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in proceedings in the Tax Court of the United States, in 
Dockets Nos. 18261, 18262 and 18263. My representation 
of the plaintiff corporations in the Tax Court proceedings 
commenced on the 30th day of November, 1951 and has 
continued without interruption from that time until the 
present. I participated in and represented the plaintiffs 
in all conferences of any importance which took place be- 
tween representatives of the Internal Revenue Service 
and the corporations, plaintiffs herein. 


(3) Final judgments against the Commissioner of In- 
ternal Revenue were entered by decision of the Tax Court 
of the United States on December 5, 1955 in favor of 
Empire Ordnance Corporation (and its subsidiary, Peneoyd 
Realty Co.). No appeal was taken from these final judg- 
ments. The time for taking such appeal expired on the 
6th day of March, 1956. 


— (4) Affiant has made repeated demands upon the Com- 
missioner of Internal Revenue for the payment of these 


judgments. The Commissioner has refused and continues 
to refuse to pay these judgments although he is under a 
positive statutory duty to do so. This duty is positive 
because of the provisions of Section 6402(a) and 6512(b) (1) 
of the Internal Revenue Code of 1954 which provide as 
follows: 


‘See, 6402(a) Gznerat Rure.—In the case of any 
overpayment, the Secretary or his delegate, within the 
aponee period of limitations, may credit the amount 
of such overpyament, including any interest allowed 
thereon, against any liability in respect of an internal 
revenue tax on the ee of the person who made the 
overpayment and shall refund any balance to such 
person. 


‘¢See, 6512(b) OverpayMENT DETERMINED BY Tax 
Court.— 


(1) Jurisdiction to Determine.—If the Tax Court 
finds that there is no deficiency and farther finds that 
the taxpayer has made an overpayment of income tax 
for the same taxable year, of gift tax for the same 
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calendar year, or of estate tax in respect of the tax- 
able estate of the same decedent, in respect of which 
the Secretary or his delegate determined the deficiency, 
or finds that there is a deficiency but that the taxpayer 
has made an overpayment of such tax, the Tax Court 
shall have jurisdiction to determine the amount of such 
overpayment, and such amount shall, when the deci- 
sion of the Tax Court has become final, be credited or 
refunded to the taxpayer.” 


Based upon affiant’s years of practice before the Tax 
Court of the United States and the Bureau of Internal 
Revenue, affiant believes that the Tax Court judgments 
here in question would have been paid by the Commissioner 
as a routine administrative matter, except for the fact that 
an attorney in the Department of Justice who had nothing 
to do with the Tax Court proceedings wrote a letter to 
the Commissioner of Internal Revenue, after judgments 
were entered, protesting the payment of said judgments. 


(5) The Commissioner’s representatives have never 
stated in writing their refusal to pay these judgments nor 
have they by any formal proceedings indicated to the plain- 
tiffs herein or their attorneys the basis for refusing to 
pay said judgments entered in the Tax Court of the United 
States. However, affiant in informal conferences with at- 
torneys and other representatives of the Bureau of Inter- 
nal Revenue has been informed by said representatives 
that the Commissioner will not pay the judgments as 
prescribed by law. The Commissioner asserts that there 
are tax deficiencies owed by six other corporations, the 
stock of which is, in some cases, owned by some of the 
same individuals who own stock in Empire Ordnance Cor- 
poration. His representatives have therefore contended 
informally that the unliquidated asserted tax deficiencies 
of these other corporations should be off-set against the 
refunds due to Empire Ordnance Corporation. 

During these conferences which took place in 1956, after 
the entry of the said final judgments, affiant was notified 
that it is the Commissioner’s contention that the tax de- 
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ficiencies of the six corporations in question were for the 
years 1942 through 1946. On the basis of the Commission- 
er’s informal assertion of taxes due by six other companies 
the Commissioner continues to refuse to pay the final judg- 
ments entered in favor of the plaintiffs herein in the face 
of the following facts: 


(a) Monies or the payment of the judgments in ques- 
tion have been appropriated and are available for pay- 
ment; 


- (b) The Commissioner has the positive duty to make 
payment as provided in Section 6402(a) and 6512(b) (1) 
of the Internal Revenue Code of 1954; 


(ce) During the taxable years involved ( 1942, 1943 and 
1944) the six corporations each filed separate returns which 
were accepted by the Commissioner and audited on a sepa- 
rate basis; 


(d) The purported tax liabilities of the six other corpo- 
rations are merely the ex parte determination by the Com- 
missioner that there are tax deficiencies for the years in 
question. 

It is impossible to determine at this time whether there 
is any merit to the Commissioner’s statutory notices of 
deficiencies mailed to four corporations in July 1956. Suf- 
fice to say that these corporations are now in the same 
position as Empire Ordnance Corporation was in 1948. In 
that case the proceedings commenced with a statutory no- 
tice of deficiency to Empire Ordnance Corporation in the 
approximate amount of $750,000.00. However, when the 
matter was finally determined by the Tax Court of the 
United States it developed that there were no deficiencies 
in payment of taxes, but rather refunds were due Empire 
Ordnance Corporation and Pencoyd Realty Co. of ap- 
proximately $844,000.00, exclusive of interest. 


(e) The Bureau’s representatives have agreed in con- 
ference with affiant that there was no fraud or distortion 
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of income between the companies. Further evidence of the 
propriety of the intercorporation transactions is found in 
the fact that during proceedings in docket numbers 18261, 
18262 and 18263 the Bureau had available to it as a remedy, 
the application of Section 45 of the 1939 Code * relating 
to the allocation of income between businesses owned or 
controlled, directly or indirectly, by same interests. Af- 
fiant is advised and believes that on two occasions the 
Bureau considered the applicability of Section 45 and de- 
termined it to be inapplicable. 


(f) During the proceedings in Tax Court Docket Num- 
bers 18261, 18262 and 18263, the Commissioner could have, 
but did not, place in issue questions of disregard of corpo- 
rate entity, fraud, improper allocation of income, off-set 
of one corporation’s tax debt against another corporation’s 
refund, or any other defense which he might have had. 
Moreover, prior to the entry of judgment the proposed 
settlement was submitted to the Joint Congressional Com- 
mittee on Internal Revenue Taxation as required by stat- 
ute and was approved by that Committee. As the Com- 
missioner failed to raise any such issues prior to judg- 
ment, plaintiffs herein have asserted that the decisions of 
the Tax Court are now res judicata. 


(6) In conferences between affiant and the representa- 
tives of the Bureau of Internal Revenue, affiant has pointed 
out that the decisions of the Tax Court of the United 
States are final and are, therefore, res judicata. It was 
further pointed out that the Commissioner had no basis 
for now seeking to attack collaterally the judgment of 
the Tax Court of the United States by the assertion of 


* Sec. 45 (1934 Code and 1939 Code identical.) 

Allocation of income and deductions—In any case of two or more organiza- 
tions, trades or businesses (whether or not incorporated, whether or not 
organized in the United States, and whether or not affiliated) owned or con- 
trolled directly or indirectly by the same interests, the Commisioner is an- 
thorized to distribute, apportion, or allocate gross income or deductions 
between or among such organizations, trades, or businesses, if he determines 
that such distribution, apportionment, or allocation is necessary in order to 
prevent evasion of taxes or clearly to reflect the income of any of such or- 
ganizations, trades, or businesses. 
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some unliquidated tax debts, which maybe or maybe not, 
be owed by some other corporations. 


The Commissioner has given no satisfactory answer to 
affiant’s contentions. He has merely refused and continues 
to refuse to pay the judgments of the Tax Court of the 
United States. 


Freperick R. Tansi11. 


The foregoing affidavit was prepared by affiant, Frederick 
R. Tansill. Statements made herein upon information and 
belief are true and correct as known to affiant. Statements 
made herein as statements of fact are true and correct. 


| his affidavit is subscribed and sworn to by Frederick R. 
Tansill on the 13th day of August, 1956 before Madeline 
V. Bast, a Notary Public in and for the District of Co- 
jumbia. 

FRrepERIcK R. TANSILL. 


MapeEtineE V. Bast, 
Notary Public, 


My Commission Expires March 31, 1958. 


(Norarm. SEL) 


Filed August 24, 1956 
Affidavit 
Crry or WASHINGTON, 
District oF CoLUMBIA, SS.: 
I, Frank Cohen, being duly sworn, do depose and say: 


1. That I am an officer, stockholder and director of the 
Empire Ordnance Corporation. The Corporation was or- 
ganized under the laws of the State of Delaware in 1940. 
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Its plant was located at Philadelphia, Pa. Thereafter, it 
performed and delivered in excess of ten millions of dollars 
worth of materiel under contracts for the manufacture 
of ordnance and other items for the governments of Great 
Britain and the United States. 


2. Wissahickon Tool Works, Inc. was incorporated in 
Delaware on November 17, 1940, at the request of the Brit- 
ish Purchasing Commission to undertake the manufacture 
of recoil mechanisms for guns used on tanks. Its plant 
was in Philadelphia, Pa. 

Wilkes Barre Carriage Co., Inc. was incorporated in 
Delaware on December 27, 1940. This corporation was 
formed as a separate entity at the request of the British 
Purchasing Commission for the purpose of manufacturing 
gun mounts. This company’s plant was located in Wilkes 
Barre, Pennsylvania, separate and distinct from any Em- 
pire plant. 

The West Pittston Iron Works, Inc. was formed in Dela- 
ware on December 7, 1940. This corporation also was 
formed at the request of the British for the purpose of 
performing contracts for machining armor plate. This 
corporation maintained its plant at West Pittston, Penn- 
sylvania, separate and distinct from any Empire plant. 

Ordnance Instrument Corporation was formed in the 
State of New York on February 15, 1941. The company 
leased plant space in the Bush Terminal Building in Brook- 
lyn, New York. Its business purpose at the time of incor- 
poration was to produce optical equipment and gun sights 
for the British. However, upon the failure of the British 
to place these contracts with the corporation, it thereupon 
engaged in the production of optical instruments and sight- 
ing systems under prime and sub-contracts with the United 
States Army and Navy. It later moved its plant in Brook- 
lyn to other quarters with greatly augmented facilities. 

Each of these corporations were formed for bona fide 
business purposes. 
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‘Up to the time of Pearl Harbor these corporations were 
the only independent companies organized for the manu- 
facture of these specific products. Each operated its own 
separate plant and kept separate books of account, had 
separate plant management and had its own separate con- 
tracts. Each of these corporations filed separate income 
tax returns which were separately audited by the Bureau 
of Internal Revenue. Each of these companies received 
separate revenue agents’ reports as a result of audits and 
each has recently received separate statutory notices of 
deficiencies. 


After the British contracts were completed at different 
times in 1942, the various companies and Empire there- 
after became active in the United States war effort en- 
gaging in unrelated activities as prime or sub-contractors. 
Each of these companies entered into separate contracts. 


_ Empire Ordnance Corporation at the present time is un- 
able to conduct any business operations because of lack of 


operating capital. It owes substantial amounts of money 
to ereditors and has no working capital on hand. In its 
present condition it could not undertake the performance 
of an ordnance contract or any other contract if such con- 
tracts were available. 


- The payment of the Tax Court judgments obtained by 
Empire in Tax Court Dockets 18261, 18262, and 18263 would 
provide the corporation with sufficient funds to pay its 
ereditors and still leave the corporation with sufficient 
working capital to engage again in the ordnance or other 
business. The principal officers and directors of Empire 
which made it a successful company in the production of 
ordnance materiel are still available to the corporation and 
in the event the corporation again obtains sufficient work- 
ing capital it would again be in a position to undertake the 
manufacture of ordnance or other items. 

| During the period of Empire’s greatest activity, Empire 
‘had on its Board of Directors some of the outstanding men 
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of industry and finance in the United States, such as, 
Howard Bruce, Chairman of the Board of Worthington 
Pump Co., Chairman of the Baltimore National Bank and 
Director of the War Production Board; Elisha Walker, 
Senior Partner of Kuhn, Loeb & Co.; B. Frank Machling, 
Chairman of the Board of the Germantown National Bank 
and director of at least a dozen large corporations; Archie 
D. Swift, President of Pennsylvania National Bank of 
Philadelphia and director of numerous industrial concerns; 
W. W. Moss, Chief of the Industrial Division of the Fed- 
eral Reserve District of Pennsylvania; and others of similar 
qualifications. 
Frank CoHEn. 


Subscribed and sworn to before me this 22nd day of Au- 
gust, 1956. 
Mapetine V. Bast, 
Notary Public, 


My Commission Expires March 31, 1956. 


Filed August 26, 1956 
Affidavit 


Crry or WASHINGTON, 
District oF COLUMBIA, SS. : 


L Fred R. Tansill, being duly sworn, depose and say: 


1. That I am an attorney and was counsel of record for 
the Empire Ordnance Corporation and The Pencoyd Realty 
Company before the Tax Court of the United States in 
Dockets Nos. 18261, 18262, and 18263 and that in such 
capacity I participated in the various negotiations and con- 
ference with officials of the Internal Revenue Service lead- 
ing up to and culminating in the stipulated settlement 
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underlying the decisions entered December 5, 1955 in the 
above-indicated docket numbers. 


2. That, in connection with the settlement of the docketed 
proceedings above-referred to, audits were made of the 
consolidated tax returns filed by Empire and Pencoyd for 
the years ended July 31, 1947, July 31, 1948, and July 31, 
1949; that as a result of these audits the net operating 
losses reflected on the returns for these years were in the 
first two years increased and in the last year decreased; 
that in none of these three years did the adjustments pro- 
posed by the Commissioner, all of which were agreed to 
by the taxpayers, convert any of the loss years into profit 
years as a result of which there would have been any tax 
liability. 


3 That the statutory notice of deficiency issued by the 
Commissioner in connection with the three aforementioned 
docket numbers in the Tax Court disclosed no taxable net 
income but a net operating loss for enek-of the years ended 


July 31, 1945. 


F. R. T. 


4, That the Tax Court determined, in Docket No. 18263, 
that there was a deficiency in income tax of Empire Ord- 
nance Corporation for the year ended July 31, 1942 of 
$14,844.67. 


5. That, with the exception of the aforementioned $14,- 
944.67 item which is an admitted deficiency of Empire and 
‘properly to be satisfied by credit out of the overassessments 
determined by the Tax Court, there are, on information 
‘and belief, no additional tax liabilities or deficiencies as- 
‘gerted or determined by the Commissioner with respect to 
Empire Ordnance Corporation or The Pencoyd Realty 
Company for any other taxable years; that, on informa- 
tion. and belief, the Commissioner of Internal Revenue 
is in agreement with this statement. 


? 


R. Tanstiu. 
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Subscribed and sworn to before me this 23rd day of 
August, 1956. 


Mapettne V. Bast, 
Notary Public, D.C., 
(Sea) My Commission Expires March 31, 1958. 


Filed August 22, 1956 
Answer to Order to Show Cause 
Come now the defendants and for their answer to the 
order to show cause why a mandatory order should not 
issue compelling the defendants to pay over the sums due 
the plaintiffs under three final judgments entered in the 
Tax Court by the United States on the 5th day of Decem- 
ber, 1955, state: 
Fist DEFENSE 
That the complaint fails to state a claim against the de- 
fendants upon which relief can be granted. 


Seconp DEFENSE 
That a writ of mandamus is not the proper proceeding 
to enforce the payment of the final judgments entered by 
the Tax Court. 
Oxiver GascH, 
United States Attorney. 
Epwarp P. Troxeiy, Principal, 
Assistant United States Attorney. 
Frank H. Stricker, 
Assistant United States Attorney. 
Rosert L. Toomey, 
Assistant United States Attorney. 
Ricuarp M. Rosgsts, Attorney, 
Department of Justice, 
Attorneys for Plaintiffs. 
Dated: August 23, 1956. 


Copy served on John L. Ingoldsby, Esq., personally this 
22d day of August 1956. 
Roserr L. Toomey 
Asst. U.S. Attorney 
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Affidavit of Russell C. Harrington 
City or WASHINGTON, 
Distaict or COLUMBIA, §S.: 


Russell C. Harrington, of the City of Washington in the 
District of Columbia, being duly sworn, on his oath says: 
(1) 


That he is the Commissioner of Internal Revenue, having 
been appointed to that position on December 5, 1955; 


(2) 


That on December 5, 1955, the Tax Court of the United 
‘States entered its decision in the following cases: 


Empire Ordnance Corporation v. Commissioner, Dk. 
No. 18262 

Empire Ordnance Corporation v. Commissioner, Dk. 
No. 18263 

The Pencoyd Realty Company v. Commissioner, Dk. 


No. 18261 


‘The Tax Court did not make findings of fact in either of 
the above cases but entered its decisions upon stipulated 
deficiencies and overpayments. Based upon the stipula- 
tions the Tax Court determined overpayments and deficien- 
cies in the above cases as follows: 


Pencoyd Realty Co. (Dk. 18261) Declared 

value excess profits tax for year ended 

7/31/42 $ 1,068.84 
Income tax for year ended 7/31/42 36,711.03 


Total due Pencoyd (Plus interest) $ 37,799.87 
Empire Ordnance Corporation (Dk. 18262) 
 Bixeess profits tax for year ended 7/31/42 $738,735.17 
Empire Ordnance Corporation (Dk. 18263) 

Excess profits tax for year ended 7/31/43 $ 45,248.23 
Declared value excess profits tax for year 

ended 7/31/43 $ 29,350.92 - 
Declared value excess profits tax for year 

ended 7/31/44 $ 5,931.88 
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Declared value excess profits tax penalty for 
year ended 7/31/44 $ 931.99 


Total due Empire $820,198.19 
Deficiency in income tax for year ended 
7/31/43 (14,844.67) 


Net due Empire (plus interest) $805,353.52 
Total due Empire & Pencoyd (plus interest) $843,133.39 


(3) 


That on February 6, 1956, the following taxes, penalties 
and interest were assessed against Empire Ordnance Cor- 
poration (on the Upper Manhattan List, Special Number 
N-3) : 

Year Type of Tax Deficiency Interest Penalty 


7/31/42 Excess Profits None $21,688.54 
Income $14,844.67 None 
Excess Profits None $27,361.44 
Income None $ 1,401.58 

7/31/49 Income $163,230.11 $60,035.14 


(4) 


That there are assessed Federal tax liabilities outstand- 
ing against the following organizations as indicated: 
Outstan 
Taxpayer 


Ordnance Instrument Corp. 
Roxboro Steel Company 
Manayunk Forging Corp. 
Manayunk Forging Corp. 
Schuylkill Mfg. Co. 

Wissahickon Tool Works, Inc. 
Wissahickon Tool Works, Inc. 
Wissahickon Tool Works, Inc. 
Wissahickon Tool Works, Inc. 
Wissahickon Tool Works, Inc. 
Wissahickon Tool Works, Inc. 
Wissahickon Tool Works, Inc. 
Wissahickon Tool Works, Inc. 
Wissahickon Tool Works, Inc. 
Wilkes-Barre Carriage Co., Inc. 
Wilkes-Barre i Co., Ine. 


Wilkes-Barre Carriage Co., Inc. FY. 
Wilkes-Barre Carriage Co., Inc. FLY. 7/31/44 9,311.97 
Wilkes-Barre Carriage Co., Inc. F.Y. 7/31/44 18,975.95 





32 


(5) 


That the Department of Justice has a non-interest bear- 
ing note dated March 26, 1954, in the amount of $254,840.31, 
made by Empire Ordnance Corporation and payable to the 
Wilkes-Barre Carriage Company, Inc. That note was 
secured by an assignment of a like amount of the tax re- 
fands due Empire Ordnance Corporation as a result of 
overpayments determined in the above-mentioned Tax 
Court proceedings. The Wilkes-Barre Carriage Company, 
Inc. endorsed the promissory note to the United States of 
America and also assigned to the United States the above- 
mentioned assignment of Empire Ordnance Corporation’s 
tax refunds. The above note in the amount of $254,840.31, 
remains unpaid and is a valid enforceable obligation of 
Empire Ordnance Corporation to the United States. 


(6) 


That Empire Ordnance Corporation has constructively 
received taxable income during its fiscal year ending July 
31, 1956, and there is now accrued against it an undeter- 
mined amount of Federal income tax liability which is not 
due and payable until October 15, 1956. 


(7) 


That the overpayments determined in favor of Empire 
Ordnance Corporation have not been refunded because 


(a) It was necessary to apply $296,722.99 of the over- 
payments against the tax liabilities of Empire 
Ordnance Corporation set out in paragraph three 
above. 


(b) The amount of $254,840.31 of the overpayments is 
needed to apply to the debt of Empire Ordnance 
Corporation to the United States on the promis- 
sory note mentioned in paragraph five above. 


- (ec) An undetermined amount of the overpayments 
will be needed to apply to the income tax liability 
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of Empire Ordnance Corporation for its fiscal year 
ending July 31, 1956. Unless a sufficient amount 
of the overpayments is withheld the collection of 
that liability will be in jeopardy. 


As respect any overpayments remaining after 
satisfying the liabilities set out in (a), (b) and 
(ce), it is believed that they should not be refunded 
because either (i) Empire Ordnance Corporation, 
Pencoyd Realty Company and the organizations 
mentioned in paragraph four above are now and 
have been since their inception in fact and in law 
one entity; therefore, there are no overpayments 
refundable to Empire Ordnance Corporation, or 
(ii) the Empire Ordnance Corporation and The 
Pencoyd Realty Company since the inception of 
the organizations listed in paragraph four above 
have dominated and controlled those organizations 
in every way so that those organizations were 
merely the agents and instrumentalities of Em- 
pire Ordnance Corporation or The Pencoyd 
Realty Company or both of: them so that Empire 
Ordnance Corporation or The Pencoyd Realty 
Company or both of them are liable for the Fed- 
eral tax liabilities of those organizations and the 
overpayments made by Empire Ordnance Cor- 
poration or The Pencoyd Realty Company or both 
of them should be credited against the tax liabili- 
ties of the organizations listed in paragraph four 
above. 
(8) 


That on June 20, 1956, the District Director of internal 
Revenue for the Upper Manhattan (New York City) Dis- 
trict forwarded to the Comptroller General of the United 
States a letter from the Acting Commissioner of Internal 
Revenue dated April 27, 1956, advising the Comptroller 
General of the facts set forth in this affidavit, among other 
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things, along with the Schedules of Overassessment relat- 
ing to Empire Ordnance Corporation and The Pencoyd 
Realty Company and requesting the Comptroller General 
‘to take appropriate action in regard to the crediting of 
the overpayments in the manner set forth in 7 (b) and (d) 
above. 


(Signed) Russext C. Harrieron, 
Commissioner of Internal Revenue. 


Subscribed and sworn to before me this 23rd day of 
August, A. D. 1956. 


Official Tramscript—Rule to Show Cause 


Washington, D. C. 
January 24, 1957 


The above-entitled cause came on for hearing on Rule to 
Show Cause before the Honornaste Martuew F. McGume, 
United States District Judge, at 10:10 a. m. 

Appearances: 


Joun L. Incotpssy, Jz., Eso., Counsel for Plaintiffs. 
Roseet L. Toomey, Assistant United States Attorney, 
Counsel for Defendants. 


PROCEEDINGS 


Mr. Toomey: If Your Honor please, in the case of Em- 
- pire Ordnance Corporation v. Harrington, et al_—tI think 
- it is No. 5 on your calendar this morning—the Government 
- requests the case go over for at least three weeks. 

I have the consent of the other side, I believe; and the 
point is this: 

The Plaintiffs have submitted an offer in compromise in 
the case. It is a highly complicated tax question. The 
- offer was submitted to the Government on the 21st of De- 
- eember. We have rushed this thing through as quickly as 
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we can; and day before yesterday received the recom- 
mendation of the Internal Revenue Service with respect 
to the offer, which, I might add, was that it be accepted. 

Now the thing still has to go to the Attorney General 
before the offer can be finally disposed of. But assuming 
that it is disposed of favorably, of course, it would dispose 
of this thing entirely. 

I think it would be in the best interests of everyone that 
the matter go over. 

In the second place, the case is actually assigned to Mr. 
Stetson, who is out of town. I, personally, am not pre- 
pared to argue it. 

Primarily, I think the point is that the offer in compro- 
mise has been made; it has been recommended for accept- 
ance by the Bureau; and it still has to go through the De- 
partment. 

The Court: It is the Department of Justice that is mak- 
ing all the speeches about continuances, Mr. Toomey. 

Mr. Toomey: I understand, Your Honor. 

The Court: This case was continued October 4, Septem- 
ber 27, October 16, November 13, December 20 and January 
24. 

Mr. Toomey: I don’t know what the history is. 

The Court: All for the purposes of settlement. 

Mr. Toomey: I do know this much, Your Honor. There 
was one offer made, I think, in October, which was—— 

Mr. Ingoldsby: Redrafted. 

The Court: I know, I know; but I am only saying what 
the record discloses. It is the Department of Justice that ~ 
is making the speeches, and here it is the Department of 
Justice that is now coming in and asking for another con- 
tinnance on the same grounds for which the continuances 
have been previously given. 

What I want to know is, and I want assurance from you 
that this case is settled. 

Mr. Toomey: I, of course, cannot assure Your Honor. 

The Court: You tell me that the Bureau, Internal Reve- 
nue Service has agreed, and the only thing left is the At- 
torney General. 
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Mr. Toomey: That is correct. 

The Court: All right, it is settled. It is off our calendar. 

Mr. Toomey: Well now, Your Honor, I don’t know ex- 
actly what would happen here. 

The Court: I will tell you what will happen the next time 
it comes up, and I hope you won’t be here. 

You ean sit on the sidelines. You represent the Plain- 
tiffs? 

Mr. Ingoldsby: Right. 

Mr. Toomey: Does Your Honor want an order contin- 
ning the matter, or do you want to take it off the calendar? 
‘The Court: I am taking it off the calendar and I am 
sending it to the limbo of forgotten things until such time 
as I hear to the contrary. 

You watch it. If you come in the next time, I will prob- 
" ably grant a judgment for the Plaintiffs. 

Mr. Ingoldsby: Thank you, Your Honor. 

Mr. Toomey: Thank you, Your Honor. 

The Court: All right. 

The Clerk: Rule discharged, Your Honor? 

The Court: Yes. 

| My remarks, of course, Mr. Toomey, are not directed to 
you, personally. You represent the United States in person. 


Filed March 19, 1957 
Affidavit of Frederick R. Tansill 


District oF CoLUMBIA, 88.: 


Frepericx R. Tansmz being duly sworn, deposes and says 
that: 


This affidavit supplements my previous affidavit of Au- 
gust 13, 1956. It is designed to present to the Court certain 
additional facts with respect to the matter of tax offset 
raised by defendants in this proceeding. 

I entered an appearance in the Tax Court on behalf of 
Empire Ordnance Corporation and Pencoyd Realty Co. in 
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November, 1951 and thereafter was the attorney primarily 
responsible for preparing these taxpayers’ cases for trial 
or possible settlement. During 1952 and 1953 I was in New 
York in connection with these cases almost every month 
and sometimes more than once a month. In these years a 
number of formal and informal conferences were held with 
Internal Revenue personnel in New York. These confer- 
ences were held principally with Mr. Robert Reamer of the 
New York Appellate Staff to whom these cases were as- 
signed. He had the primary responsibility for conducting 
negotiations with respect to settlement. His counterpart 
in the Chief Counsel’s office was Mr. John J. Madden with 
whom some conferences were also held. 

During the course of 1952 and 1953 all facets of the cases 
were discussed. More than fifty issues had been raised by 
the pleadings. Eventually these were boiled down to ap- 
proximately twelve issues. With respect to each of these 
issues (some of which affected more than one year) avail- 
able factual data was assembled and presented to Mr. 
Reamer and on a number of issues legal memos were pre- 
pared and submitted to Mr. Reamer. A public accounting 
firm in New York was employed to prepare various sched- 
ules with respect to just one of these issues relating to ac- 
celerated amortization and its employees spent more than 
two months working time accumulating information and 
preparing data therefrom. 

During the course of these negotiations we discussed fre- 
quently and at length the effect of Sections 45 and 129 of 
the Internal Revenue Code on any consideration which 
might be given to the settlement of Empire and Pencoyd 
cases.* 

* Section 45 IRC, now Section 482, 1954 Code, authorizes the Commissioner 
to distribute a portion or allocate gross income, deductions, credits or allow- 
ances between or among businesses owned or controlled directly or indirectly 
by the same interests. 

Section 129, now Section 269, 1954 Code, deals with acquisitions made to 
evade or avoid income taxes, authorizes the Commissioner to disallow deduc- 
tions, credits or other allowances on property among commonly controlled 


corporations in order to prevent an evasion or avoidanee of Federal 
Taxes. 
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In these discussions I contended there was no control, 
directly or indirectly, exercised by stockholders of Empire 
over other affiliated corporations. My position was not 
accepted by the appellate staff, and for this reason the staff 
‘then proceeded to a determination of whether there had 
‘been a distortion of income or evasion of tax between Em- 
‘pire and the related corporations. In order to determine 
this issue consideration was given by the appellate staff to 
all material points relating to Empire and related corpora- 
tions, such as plant locations, officers and directors, per- 
gonnel, accounting systems, methods of accounting, and 
placing orders, description of business of each corporation, 
intercompany dealings and all other material matters. 

In my endeavors to convince the appellate staff that 
Section 45 was not applicable to the Empire case, I sub- 
- mitted voluminous, detailed material to the appellate staff 
"relating to Empire and related corporations. I have rea- 
son to believe that representatives of the appellate staff, 
"including Mr. Reamer, had available to them at the time 
of these discussions the Internal Revenue’s agent’s reports 
relating to Empire and all affiliated corporations for all the 

years then under consideration. 

” At the conclusion of these lengthy discussions and con- 
- sideration of the material submitted it was indicated to 
_ affiant by the appellate staff that that staff did not believe 
- Section 45 to be applicable and, therefore, there was no 
- authority for the Commissioner to distribute a portion 
- or allocate gross income, deductions or credits between or 
among Empire and other affiliated corporatoins. This de- 
- termination had been made by the appellate staff prior 
to October 29, 1953, the date when I first submitted a writ- 
ten settlement offer to the Internal Revenue Service. 

It is affiant’s firm belief that at all material times from 
1951 up to the present time, the Internal Revenue Service 
and the Department of Justice have been fully informed of 
all material facts concerning the business activities of 
Empire and all-affiliated or related companies. 


FRepernick R. Tansy 
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Subscribed and sworn to before me this 18th day of 
March, 1957. 

: Puyuius I. Sarrins 
Notary Public. 


Filed March 25, 1957 
Order 


_ Upon consideration of the Complaint, the Motion, the 
_ Answer thereto, and the affidavits and memoranda in 
’ support thereof, together with the hearing had thereon, it 
is, this 25th day of March, 1957 
- Orperep that the Complaint is hereby dismissed with 
- prejudice, and the Rule to Show Cause be and hereby is 
| discharged. See U. S. ex Rel Girard Co. v. Helvering, 
301 U. S. 540, at 542, 543. 
Marroew FF. McGoutre, 
Judge. 

Seen: 

Joun L. Incoupssy, JR., 

Attorney for Plaintiffs. 


Filed March 26, 1957 
Notice of Appeal 


Notice is hereby given this 26th day of March, 1957 that 
the plaintiffs, Empire Ordnance Corporation, a Delaware 
Corporation, and Pencoyd Realty Co., a Delaware Corpo- 
ration, hereby appeal to the United States Court of Appeals 
for the District of Columbia Circuit from the Order of 
this Court entered on the 25th day of March, 1957, dis- 
missing the Complaint with prejudice and discharging the 
Rule to Show Cause, in favor of defendants, Russell C. 
Harrington, Internal Revenue Service, and George M. 
Humphrey, U. S. Treasury Department. 


Joun L. Incoupssy, JR., 
Attorney for Plawmtiffs. 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of appellees the question presented is: 


Whether mandamus is the appropriate proceeding for 
adjudicating the issue whether taxpayers are equitably 
entitled to a refund of overpayments determined by the 
Tax Court or whether the Government has a right to 
withhold such overpayments in satisfaction of debts it 
claims are owed it by the taxpayers. 
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In THE 


United States Cowt of Appeals 


For tHe District oF COLUMBIA Circuit 


No. 13,786 


Emprre OrpNANCE CoRPORATION, a corporation, 
Pencoyp Reatty Co., a corporation, Appellants 


Vv. 


RussELt C. HarrincTon, 
Commissioner of Internal Revenue, 
Grorce M. Humpurey, Secretary of the Treasury, 

Appellees 


On Appeal from the Order of the United States District 
Court for the District of Columbia 


BRIEF AND APPENDICES FOR APPELLEES 


COUNTER-STATEMENT OF CASE 


On December 5, 1955, the Tax Court, pursuant to 
stipulations of the parties, entered three decisions in 
favor of the taxpayers, Empire Ordnance Corporation 
and Pencoyd Realty Company (its wholly owned sub- 
sidiary). These decisions held that in the case of Pen- 
coyd there were overpayments of declared value excess- 
profits tax and income tax for the year ended July 31, 
1942, and that in the case of Empire there was an over- 
payment of excess profits tax for the year ended July 31, 


(1) 
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1942, a deficiency in income tax and overpayments of 
excess profits tax and declared value excess-profits tax 
for the year ended July 31, 1943, and overpayments of 
declared value excess-profits tax and declared value excess- 
profits tax penalty for the year ended July 31, 1944. The 
overpayments exceeded the deficiency by $843,133.39. 
(J.A. 10, 13-14, 16, 30-31)? No petition for review having 
been filed during the ensuing three months as provided by 
Section 7483 of the Internal Revenue Code of 1954, these 
decisions of the Tax Court under Section 7481(1) of the 
Internal Revenue Code of 1954, became final on March 6, 
1956. 

On August 16, 1956, the taxpayers filed a complaint in 
the United States District Court for the District of Co- 
lumbia, naming the Commissioner of Internal Revenue 
and the Secretary of the Treasury as defendants, and 
seeking an order in the nature of mandamus directing 
the defendants to refund the overpayments determined in 
the final decisions of the Tax Court. (R. 2-7.) Filed 
with the complaint on August 16, 1956, were a motion 
for an order to show cause why a mandatory order should 
not issue and an affidavit of Frederick R. Tansill, tax- 
payers’ attorney in the Tax Court proceedings. (R. 17, 
19-24.) In this affidavit Mr. Tansill referred to Sections 
6402(a) and 6512(b) of the Internal Revenue Code of 
1954, alleged that the Commissioner had refused to re- 
fund the overpayments, and stated that he was informed 
that the Commissioner’s refusal was based on the conten- 
tion that the overpayments should be credited against 
unassessed deficiencies which the Commissioner had as- 
serted against six other affiliated corporations for the 
years 1942 through 1946.2 (R. 20-22.) 


41 Record references are to the joint appendix. 


2 As taxpayers point out (Br. 19, fn. 5), statutory notices of 
the Commissioner’s determination of such deficiencies had been 
sent to four of these affiliated corporations in July, 1956, ap- 
proximately one month before taxpayer’s complaint was filed in 
the District Court, and petitions for redetermination of such de- 
ficiencies were subsequently filed in the Tax Court. Under Sec- 
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An order to show cause was issued and on August 22, 
1956, the defendants filed their answer to this order, con- 
tending that the complaint failed to state a claim upon 
which relief could be granted and that mandamus was 
not the proper remedy for obtaining a refund of the over- 
payments determined by the Tax Court. (R. 19, 29.) In 
connection with this answer, as taxpayers point out (Br. 
4.5, fn. 1), there was served upon taxpayers an affidavit 
executed by the Commissioner of Internal Revenue on 
August 23, 1956, which, although not actually filed, was 
treated as filed in the presentation of the case in the 
District Court. (R. 30-34.) In this affidavit the Com- 
missioner stated that the overpayments determined by 
the Tax Court in favor of Empire had not been refunded 
because (1) it was necessary to apply them in part against 
assessed tax liabilities of Empire in the amount of $296.,- 
722.99 and against an indebtedness of Empire to the 
United States on a promissory note in the amount of 
$254,840.31, secured by an assignment of a like amount 


of any tax refund due Empire as a result of the over- 
payments, (2) there were also assessed federal tax lia- 
bilities outstanding against the six affiliated corporations 
for the years ended July 31, 1942, through 1946, and the 
year ended July 31, 1948, totalling $2,914,088.34;* and it 
was believed that either on a single entity theory there 
were no overpayments or that Empire and Pencoyd were 


tion 6213(a) of the Internal Revenue Code of 1954, the filing of 
these petitions for redetermination precludes assessment of the 
deciencies before the Tax Court’s decisions became final. Types 
and amounts of taxes involved in these asserted deficiencies, which 
total $551,704.74 for the year ended July 31, 1945, alone, are 
set forth in an affidavit executed on September 10, 1956, by 
Harold B. A’Hearn, District Director of Internal Revenue, Upper 
Manhattan District, New York City, which is printed in Appen- 
dix B, infra. 


3Most of these assessed tax liabilities, unlike the unassessed 
taxes covered in the statutory notices of deficiencies mentioned in 
fn. 2, supra, relate to the same tax years with respect to which 
the Tax Court had determined the overpayments in favor of 
Empire and Pencoyd. (R. 31.) 
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otherwise liable for the obligations of these affiliated cor- 
porations and that the overpayments should be eredited 
against such obligations. The affidavit also stated that 
on June 20, 1956, the case had been referred to the Comp- 
troller General for appropriate crediting of the overpay- 
ments determined in favor of Empire and Pencoyd. (R. 
30-34.) 

On August 24, 1956, taxpayers filed an affidavit executed 
by Frank Cohen on August 22, 1956. (R. 24-27.) On 
August 26, 1956, the taxpayers filed an affidavit executed 
by Fred R. Tansill on August 23, 1956. (R. 27-29.) 
However, as shown in the affidavit of Mr. Richard M. 
Roberts, counsel for the defendants in the District Court, 
which affidavit is printed in Appendix B, infra, these af- 
fidavits of Messrs. Cohen and Tansill were not served on 
defendants’ counsel and did not come to the attention of 
defendants’ counsel prior to examination of the record on 
appeal in this Court. The defendants being unaware of 
the affidavits of Messrs. Cohen and Tansill, no answering 
affidavits were filed. 

On March 19, 1957, when the District Court heard argu- 
ment on the rule to show cause, taxpayers filed another 
affidavit of Frederick R. Tansill, executed on March 18, 
1957. (R. 36-39.) In this affidavit, Mr. Tansill alleged 
that in discussions of the Empire case with the New York 
Appellate Staff of the Internal Revenue Service it was 
indicated to him prior to October 29, 1953, that the Ap- 
pellate Staff did not believe that Section 45 of the In- 
‘ternal Revenue Code of 1939 was applicable to the years 
then under consideration. (R. 37-39.) 

At the hearing of argument on the order to show cause, 
taxpayers’ counsel admitted that, to the extent of about 
80%, the stockholders of the affiliated corporations were 
the same as the stockholders of Empire. (Tr. 8, Appendix 
B, infra.) 

At the hearing of argument on the order to show cause, 
the following colloquy also took place between the court 
and taxpayers’ counsel, Mr. Ingoldsby (Tr. 19-20, Appen- 
dix B, infra): 





THE COURT: * * * 

Your point is, as I understand it: You got a judg- 
ment, a valid and subsisting one for $843,000, and it 
ought to be paid. 

MR. INGOLDSBY: That certainly is my point. 

THE COURT: The Internal Revenue comes along 
and says: We are not going to pay it by virtue of 
the fact that you control five or six or seven or eight 
smaller corporations, in which you are the controlling 
factor, in which you are the real debtor and, there- 
fore, we are going to deduct the tax. 

Isn’t that right? 

MR. INGOLDSBY: That is exactly what we [s7c] 
say; and we say they haven’t got a legal leg to 
stand on. 


On March 25, 1957, the District Court entered an order 
which, citing United States ex rel. Girard Co. v. Helver- 
ing, 301 U.S. 540, dismissed the complaint and discharged 
the rule to show cause. (R. 39.) 


STATUTE INVOLVED 


The pertinent provisions of the statutes involved are 
set forth in Appendix A, infra. 


SUMMARY OF ARGUMENT 


The sole issue on this appeal is a procedural one, 
namely, the appropriateness of mandamus as a proceed- 
ing in which to adjudicate taxpayers’ equitable right to 
a refund of overpayments determined by the Tax Court. 

It is well settled that the extraordinary remedy of 
mandamus is not available where there is another ade- 
quate remedy at law, and the Supreme Court has held 
that, upon the Commissioner’s refusal to comply with 
the statutory requirement that overpayments determined 
by the Tax Court be either refunded or credited to the 
taxpayer, the taxpayer has an adequate remedy at law 
by plenary suit in the District Court or the Court of 
Claims for the recovery of any refund to which he may 
be entitled. 

It is also well established that the remedy of man- 
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damus is available against a public official only where 
his duty is clear and ministerial and does not involve 
the exercise of judgment or discretion. This case does 
not involve merely a refusal on the part of the Commis- 
sioner either to refund or to credit the overpayments 
determined in favor of the taxpayers, but rather the 
Government’s assertion of the right to credit such over- 
payments against debts which it claims are owed it by 
the taxpayers. The decision whether to refund or to 
eredit is regarded as involving the character of judg- 
ment or discretion, the exercise of which will not be 
controlled by mandamus. 

For these reasons the District Court correctly held 
that mandamus was not the proper proceeding in which 
to adjudicate the issue whether taxpayers are equitably 
entitled to a refund of the overpayments determined by 
the Tax Court or whether the Government has a right 
to withhold such payments in satisfaction of debts it 
claims are owed it by the taxpayers. 


ARGUMENT 


The District Court Correctly Held That Mandamus 
Was Not the Appropriate Proceeding For Adjudicat- 
ing the Issue Whether Taxpayers Were Equitably 
Entitled To A Refund of Overpayments Determined 
By the Tax Court or Whether the Government Had 
the Right to Withhold Such Overpayments In Satis- 
faction of Debts It Claims Are Owed It By the 
Taxpayers 


The sole question presented on this appeal is a pro- 
cedural one, namely, whether the District Court correctly 
held that here, as in United States ex rel. Girard Co. 
v. Helvering, 301 U.S. 540, the issue—whether taxpayers 
are equitably entitled to a refund of overpayments de- 
termined by the Tax Court—was not one which should 
be adjudicated in a proceeding for mandamus. 

It is, of course, fundamental that the extraordinary 
remedy of mandamus is not available where there is 
another adequate remedy at law. In re Winn, 213 US. 
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458, 466-467; Reeside v. Walker, 11 How. 271, 291; Calf 
Leather Tanners’ Assn. v. Morgenthau, 56 App. D.C. 93, 
80 F. 2d 536; High on Extraordinary Legal Remedies 
(3d ed.), Section 15. Moreover, the Girard Company case 
established that a taxpayer has an adequate remedy at 
law for adjudicating the issue whether he is equitably 
entitled to a refund of overpayments determined by the 
Tax Court. 

In that case, the Tax Court* determined that there 
were overpayments by the taxpayer-trustee because it 
had paid taxes on income which was taxable to the trustee 
beneficiary (a separate taxable entity). The Commis- 
sioner refused either to refund or to credit such over- 
payments to the taxpayer-trustee, as required by statute, 
contending that the taxpayer-trustee was not equitably 
entitled to them since they would inure to the benefit of 
the trust@ beneficiary who had not paid taxes on the 
income and from whom collection was barred by the 
statute of limitations. In affirming the denial of man- 
damus, without reaching the merits of the question 
whether the taxpayer-trustee was equitably entitled to 
a refund of the overpayments determined by the Tax 
Court, the Supreme Court (1) pointed out that, because 
of the limited jurisdiction of the Tax Court, a decision of 
that agency "—unlike a judgment of a District Court or 
the Court of Claims *—while being res judicata as to the 
deficiency or overpayment determined,’ necessarily leaves 


4 Then called the Board of Tax Appeals. 


5 Section 7441 of the Internal Revenue Code of 1954 (26 U.S.C. 
1952 ed., Supp. II, Sec. 7441), formerly Section 1100 of the 
Internal Revenue Code of 1939 (26 U.S.C. 1952 ed., Sec. 1100). 


6In this respect the instant case is distinguishable from Hig- 
ginson V. Schoeneman, 89 App. D.C. 126, 190 F. 2d 32, upon 
which taxpayers rely. Moreover, the Higginson case was held to 
involve a challenge of the integrity of a Court of Claims judg- 
ment; in this case the integrity of the Tax Court’s decisions is 


- conceded. 


7 Decisions by the Tax Court that the taxpayers in the instant 
case had overpaid certain types of taxes for certain years would 
no doubt preclude any future argument by the Commissioner that 
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open the question whether the taxpayer is equitably en- 
titled to a refund of any overpayment so determined ; 
(2) stated that upon the Commissioner’s refusal to 
comply with the statutory requirement that such over- 
payments be either refunded or credited to the taxpayer, 
a plenary suit will lie in the District Court or the Court 
of Claims for the recovery of any refund to which the 
taxpayer is entitled; and, accordingly, (3) concluded 
that to try taxpayer’s equitable right to the refund in 
a mandamus proceeding would be to depart from the 
settled rule that mandamus may not be employed to 
secure the adjudication of a disputed right for which 
an ordinary suit affords an adequate remedy. Thus, 
the Court stated (pp. 542-543, 543-544) : 


The petition for mandamas is predicated upon the 
determination of the Board of Tax Appeals that pe- 
titioner has made overpayments of taxes for the spe- 
cified years. The Board has not ordered a refund. 
It could not rightly do so, for its jurisdiction is 
limited to the determination of the amount of defi- 
ciency or overpayment, Revenue Act of 1928, §§ 272, 

322(d), 507,° upon the petition of the taxpayer to re- 
view a deficiency assessment by the Commissioner. 

The Board is without authority to order a refund or 

a credit, although its decision is res adjudicata as 
' to the questions involved in the computation and as- 


there were no overpayments of those particular types of taxes 
for those years because the taxpayers and their affiliates who 
had underpaid these same types of taxes for the same years 
were in fact and in law one entity. However, such decisions of 
the Tax Court would certainly not preclude the Government from 
arguing that the taxpayers were liable for the tax deficiencies of 
their affiliates for the same years because the taxpayers con- 
trolled the actions of their affiliates in making it impossible for 
the Government to collect such deficiencies from the affiliates. 


8 The present jurisdiction of the Tax Court is similarly limited 
by Sections 6214 and 6512 of the Internal Revenue Code of 1954, 
Appendix A, infra. Since the Tax Court acquires jurisdiction sub- 
ject to these limitations, the situation is not changed by the pro- 
visions of Section 7422(e) of the Internal Revenue Code of 1954 
(26 U.S.C. 1952 ed., Supp. II, Sec. 7422), which merely deprives 
the District Court of jurisdiction to the extent acquired by the 
Tax Court. 
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sessment of taxes for which a deficiency is claimed. 
Cf. Old Colony Trust Co. v. Commissioner, 279 US. 
716, 726-727. When the determination of overpay- 
ment by the Board becomes final, the statute provides 
that such amounts shall be refunded or credited, 
§ 322(d),® and upon the Commissioner’s failure to 
comply with the statute, a plenary suit will lie in 
the district court or the Court of Claims, for the 
recovery of any refund to which he is entitled. See 
National Fire Insurance Co. v. United States, 52 F. 
(2d) 1011, 1013-1014; James v. United States, 38 F. 
(2d) 140, 143; Ohio Steel Foundry Co. v. United 
States, 38 F. (2d) 144, 148-149. And in such a suit 
the Commissioner may secure a final adjudication of 
his right to withhold the overpayment determined by 
the Board, on the ground that other taxes are due 
from the taxpayer, or that upon other grounds he 
is not equitably entitled to the refund. See Stone v. 
White, supra; Welch v. Obispo Oil Co., ante, p. 190; 
Lewis v. Reynolds, 284 U.S. 281; Crocker v. Malley, 
249 U.S. 223. : 2 i 

It is true that the right to a writ of mandamus 
may turn on equitable considerations, as the court 
below held. U.S. ex rel. Greathouse v. Dern, 289 U.S. 
352. But to try petitioner’s equitable right to the 
refund here is to make a writ of mandamus serve 
the purpose of an ordinary suit and to depart from 
the settled rule that the writ of mandamus may not 
be employed to secure the adjudication of a disputed 
right for which an ordinary suit affords a remedy 
equally adequate, and complete. See Ex parte Bald- 
win, 291 U.S. 610, 619; Reeside v. Walker, 11 How. 
272, 292; Umited States v. Duell, 172 U.S. 576, 582. 


® Section 322(d) of the Revenue Act of 1928, c. 852, 45 Stat. 
791, provided: 
If the Board finds that there is no deficiency and further 
finds that the taxpayer has made an overpayment of tax in 
respect of the taxable year in respect of which the Com- 
missioner determined the deficiency, the Board shall have 
jurisdiction to determine the amount of such overpayment, 
and such amount shall, when the decision of the Board has 
become final, be credited or refunded to the taxpayer. * * * 
This language is essentially the same as that presently found 
in Section 6512(b) of the Internal Revenue Code of 1954. 
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As we conclude that the issue is not one which 
‘should be adjudicated in a proceeding for mandamus 
it is unnecessary to consider the merits and the 
judgment will be affirmed without prejudice to any 
other appropriate proceeding for the refund of the 
tax. 


In the case at bar, therefore, taxpayers had an ade- 
quate remedy at law which made mandamus an inappro- 
priate proceeding in which to try their equitable right 
to the overpayments determined by the Tax Court. 

There is a further reason why mandamus is not ap- 
propriate in the instant case which involves not merely 
a refusal on the part of the Commissioner either to re- 
fund or to credit the overpayments determined by the 
Tax Court, but rather the assertion by the Government 
of the right to credit such overpayments against debts 
it claims are owed it by the taxpayers. 

It is, of course, elementary that mandamus is an ap- 
propriate remedy against a public ofacer only where 
that officer’s duty is clear and ministerial and does not 
involve the exercise of judgment or discretion. If two 
courses of action are open to him and he must decide 
which to follow, his decision involves the exercise of 
judgment or discretion and his duty is not clear and 
ministerial. Thus, as stated in the Girard Co. case, supra, 
p. 543: 


Where the right of the petitioner is not clear, and 
the duty of the officer, performance of which is to 
be commanded, is not plainly defined and peremptory, 

mandamus is not an appropriate remedy. U.S. ex 

rel. Great Western R. Co. v. Interstate Commerce 

Comm’n, 294 U.S. 50, 61; U.S. ex rel. McLennan v. 

Wilbur, 283 U.S. 414, 419-420; Wilbur v. U.S. ex rel. 
 Kadrie, 281 U.S. 206, 218-219; Interstate Commerce 

Comm’n v. New York, N.H. & H.R. Co., 287 US. 178, 
203; U.S. ex rel. Redfield v. Windom, 137 U.S. 636, 

644. The officer must be left free, in the performance 

of official duty, to decide whether he will perform the 

act demanded or secure by appropriate procedure a 

judicial determination of the extent of his duty. His 

decision ‘‘is regarded as involving the character of 
judgment or discretion,’’ the exercise of which will 
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not be compelled by mandamus, Wilbur v. U.S. ex 
rel. Kadrie, supra, 219. U.S. ex rel. Hall v. Payne, 
254 U.S. 348, 347; U.S. ex rel. Riverside Oil Co. v. 
Hitchcock, 190 U.S. 316, 324, 325; Interstate Com- 
merce Comm’n v. New York, N.H. é H.R. Co., supra. 


Under Section 6402 of the Internal Revenue Code of 
1954, Appendix A, infra, the Commissioner of Internal 
Revenue has authority to credit the amount of any over- 
payments ‘‘against any liability in respect of an internal 
revenue tax on the part of the person who made the 
overpayment.’? Furthermore, under the Act of March 
3, 1875, ¢. 149, 18 Stat. 481, Appendix A, infra, the 
Comptroller General, to whom the Commissioner’s affi- 
davit shows this case was referred before the mandamus 
action was instituted and who significantly has not been 
made a party, has authority to withhold payment of 
even a final judgment against the United States to the 
extent that the plaintiff is indebted (whether or not that 
indebtedness is disputed)*® to the United States in any 
manner. 

In this ease the Government asserts liabilities against 
the taxpayers in excess of the overpayments determined 
in their favor by the Tax Court. Under the circum- 
stances, decision by the appropriate Government of- 
ficials that such overpayments should be credited against 
the asserted liabilities rather than refunded necessarily 


10 The validity of the disputed debt may be adjudicated in a 
suit brought by either the Commissioner or the alleged debtor. 
Eastport Steamship Corp. Vv. United States, 140 F. Supp. 773 (C. 
Cls.). 


11 Thus while the overpayments determined in favor of tax- 
payers total $857,978.06 (R. 30-31), the Government claims the 
taxpayers are liable to it for taxes assessed against them in the 
amount of $296,722.99 (R. 31, 32); on a promissory note in the 
amount of $254,840.31, secured by a pro rata assignment of any 
refund to which Empire may be entitled by virtue of the over- 
payments (R. 32); for taxes assessed against their affiliates in 
the amount of $2,914,088.34 (R. 31); and for unassessed taxes 
with respect to which statutory notices of deficiency have been 
sent to their affiliates in the amount of $1,805,791.50 (Affidavit 
of District Director A’Hearn, Appendix B, infra). 
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involves the exercise of judgment and discretion not sub- 
ject to control by mandamus. That decision, if wrong, 
must accordingly be corrected not in mandamus proceed- 
ing but in a plenary suit for refund in the District Court 
or the Court of Claims. 

For the foregoing reasons, the District Court cor- 
rectly held that mandamus was not the appropriate pro- 
ceeding in which to try the issue presented in this case. 


CONCLUSION 


The order of the District Court is correct and should 
be affirmed. 


Respectfully submitted, | 


Cuares K. Rice, 
Assistant Attorney General. 


Exuis N. Suack, 

Rosert N. ANDERSON, 

JoserH F. GOETTEN, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 


Oxrver GaASsCcH, 
United States Attorney. 


May, 1957. 
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APPENDIX A 
Internal Revenue Code of 1954: 


SEC. 6214. DETERMINATIONS BY TAX COURT. 


(a) Jurisdiction as to Increase of Deficiency, Ad- 
ditional Amounts, or Additions to the Tax—The 
Tax Court shall have jurisdiction to redetermine the 
correct amount of the deficiency even if the amount 
so redetermined is greater than the amount of the 
deficiency, notice of which has been mailed to the 
taxpayer, and to determine whether any additional 
amount, or addition to the tax should be assessed, if 
claim therefor is asserted by the Secretary or his 
delegate at or before the hearing or a rehearing. 


(b) Jurisdiction Over Other Years.—The Tax 
Court in redetermining a deficiency of income tax for 
any taxable year or of gift tax for any calendar 
year shall consider such facts with relation to the 
taxes for other years as may be necessary correctly 
to redetermine the amount of such deficiency, but 
in so doing shall have no jurisdiction to determine 
whether or not the tax for any other year has been 
overpaid or underpaid. 

* * s * 


(26 U.S.C. 1952 ed., Supp. I, Sec. 6214.) 
SEC. 6402. AUTHORITY TO MAKE CREDITS OR 
REFUNDS. 


(a) General Rule.—In the case of any overpay- 
ment, the Secretary or his delegate, within the ap- 
plicable period of limitations, may credit the amount 
of such overpayment, including any interest allowed 
thereon, against any liability in respect of an in- 
ternal revenue tax on the part of the person who 
made the overpayment and shall refund any balance 
to such person. 

& e * 


(26 U.S.C. 1952 ed., Supp. II, Sec. 6402.) 


SEC. 6512. LIMITATIONS IN CASE OF PETI- 
TION TO TAX COURT. 


(a) Effect of Petition to Tax Court.—If the Sec- 
retary or his delegate has mailed to the taxpayer a 
notice of deficiency under section 6212(a) (relating 
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'to deficiencies of income, estate, and gift taxes) and 
if the taxpayer files a petition with the Tax Court 
‘within the time prescribed in section 6213(a), no 
eredit or refund of income tax for the same taxable 
year, of gift tax for the same calendar year, or of 
‘estate tax in respect of the taxable estate of the 
same decedent, in respect of which the Secretary or 
‘his delegate has determined the deficiency shall be 
allowed or made and no suit by the taxpayer for the 
recovery of any part of the tax shall be instituted in 
any court except— 


(1) As to overpayments determined by a de- 
sion of the Tax Court which has become final; 
an 


(b) Overpayment Determined by Tax Court.— 


(1) Jurisdiction to determine.—If the Tax 
Court finds that there is no deficiency and fur- 
ther finds that the taxpayer has made an over- 
payment of income tax for the same taxable 
year, of gift tax for the same calendar year, or 
of estate tax in respect of the taxable estate of 
the same decedent, in respect of which the Secre- 
tary or his delegate determined the deficiency, or 
finds that there is a deficiency but that the tax- 
payer has made an overpayment of such tax, 
the Tax Court shall have jurisdiction to deter- 
mine the amount of such overpayment, and such 
amount shall, when the decision of the Tax Court 
has become final, be credited or refunded to the 
taxpayer. A zl 


(26 U.S.C. 1952 ed., Supp. II, Sec. 6512.) 


Act of March 3, 1875, c. 149, 18 Stat. 481 [as amended 
by Title II, Sec. 13, Act of March 3, 1933, c. 212, 47 Stat. 
1489]: 


' That when any final judgment recovered against 
‘the United States duly allowed by legal authority 
‘shall be presented to the Comptroller General of the 
‘United States for payment, and the plaintiff therein 
shall be indebted to the United States in any manner, 
whether as principal or surety, it shall be the duty 
of the Comptroller General of the United States to 
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withhold payment of an amount of such judgment 
equal to the debt thus due to the United States; and 
if such plaintiff assents to such set-off, and dis- 
charges his judgment or an amount thereof equal to 
said debt, the Comptroller General of the United 
States shall execute a discharge of the debt due from 
the plaintiff to the United States. But if such plain- 
tiff denies his indebtedness to the United States, or 
refuses to consent to the set-off, then the Comptroller 
General of the United States shall withhold payment 
of such further amount of such judgment as in his 
opinion will be sufficient to cover all legal charges 
and costs in prosecuting the debt of the United States 
to final judgment. And if such debt is not already 
in suit, it shall be the duty of the Comptroller General 
of the United States to cause legal proceedings to 
be immediately commenced to enforce the same, and 
to cause the same to be prosecuted to final judgment 
with all reasonable dispatch. And if in such action 
judgment shall be rendered against the United States, 
or the amount recovered for debt and costs shall be 
less than the amount so withheld as before provided, 


the balance shall then be paid over to such plaintiff 
by such Comptroller General of the United States 
with 6 per centum interest thereon for the time it 
has been withheld from the plaintiff. 

(31 U.S.C. 1952 ed., Sec. 227.) 
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APPENDIX B 


Affidavit of Harold B. A’Hearn, District Director of 
Internal Revenue, Upper Manhattan District, 
484 Lexington Avenue, New Y ork City 


STATE OF NEW YORK ) 
) 


COUNTY OF NEW YORK) 


I, Harold B. A’Hearn, being duly sworn, depose and 
say: 


That I am the District Director of Internal Revenue, 
Upper Manhattan District, 484 Lexington Ave., New 
York City. 

That in my official capacity as District Director, 1 am 
familiar with the books, records and procedures of said 
office. 

That on July 19, 1956, statutory notices of deficiency 
were issued by the Appellate Division, New York City, 
asserting aggregate net deficiencies against the following 
corporations and in the following amounts: 


Ordnance Instrument Corp. $306,637.37 
Wissahickon Tool Works Inc. 373,806.61 
West Pittston Iron Works Inc. 171,994.91 
Wilkes Barre Carriage Co. Inc. 953,352.61 


The type of tax and the amount for each taxable year 
for each of these corporations is as follows: 














Ordnance Instrument Corp. 
(i 3 4“ ae 


Wissahickon Tool Wks. 


West Pittston Iron Wks. Inc. 


Wilkes Barre Carriage Co. Inc. 


Year 


F.Y. July 31, 1942 
F.Y. July 31, 1945 


“ 


F.Y. July 31, 1946 


Total all Years— 
F.Y. July 31, 1943 


F.Y. July 31, 1944 


«é “ 


F.Y. July 31, 1945 


4 “ 


Total all Years— 
F.Y. July 31, 1943 


F.Y. July 31, 1944 


“ 4 


Total all Years— 
F.Y. July 31, 1943 


ti “ 


F.Y. July 31, 1944 


F.Y. July 31, 1945 


“<< 4 


F.Y. July 31, 1946 
F.Y. July 31, 1947 


Total for all years— 


Nature of 
Tax 


Income 
Income 
D.V.E.P. 
P.Hold Co. 
Income 
P.Hold. Co. 


Income 
D.V.E.P. 
Excess Profits 
Income 
D.V.E.P. 
Excess Profits 
Income 
D.V-.E.P. 
Excess Profits 


Income 

Excess Profits 
Income 
D.V.E.P. 
Excess Profits 


Income 
D.V.E.P. 
Excess Profits 
Income 
D.V.E.P. 
Excess Profits 
Income 
D.V.E.P. 
Excess Profits 
Income 
Income 


in Tax 


105610.14 
6867.35 
135100.03 


$248582.78 


198.50 
839.77 
150384.56 


3166.66 


15821.89 
199970.46 


370381.84 


168.07 
47266.98 


4309.60 
89190.70 


140935.35 


6053.14 
311675.46 


44136.16 
309681.93 
22830.75 
7575.04 
172816.71 
13653.60 
18456.80 


'$906879.59 


in Penalty 


26402.54 
33775.01 


60177.55 


252.42 
16121.08 


16373.50 


1198.98 
37531.77 


38730.75 


8277.74 
61644.82 


69922.56 


Over- 


of tax 


10710.33 


328.05 


11038.38 


6759.55 


6759.55 


521.94 


19124.91 


19646.85 


Over 


Net 


Deficiency Deficiency assessment assessment Defi- 


of Penalty ciencies 


1910.35 


1910.35 


911.64 


3802.69 


306637.37 


373806.61 


171994.91 


953352.61 
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The facts as stated herein are true to the best of de- 
ponent’s knowledge and belief. 


/s/ Harold B. A’Hearn 
Sworn to before me this 10th day of September, 1956. 


/s/ Anthony V. Moranino 
Notary Public 


Counties of Westchester & New York 
+ 66-7706275—Comm. expires March 31, 1958 


Affidavit of Richard M. Roberts, Attorney for Defendants 
in United States District Court for the 
District of Columbia 


City of Washington 


) 
) ss: 
) 


District of Columbia 


Richard M. Roberts, of the City of Washington in the 
District of Columbia, being duly sworn, on his oath says: 

That he is one of the attorneys asigned to represent the 
defendants in the United States District Court for the 
District of Columbia in Civil Action No. 3416-56, Empire 
Ordance Corporation, et al., Plaintiffs, v. Russell C. Har- 
rington, et al., Defendants. 

That neither the affidavit executed by Frank Cohen on 
August 22, 1956, and filed in the District Court on August 
24, 1956, nor the affidavit executed by Fred R. Tansill on 
August 23, 1956, and filed in the District Court on August 
26, 1956, was ever served on or received by affiant or 
any of his associates representing the defendants. 

That neither affiant nor any of his associates learned of 
the existence of said affidavits of Messrs. Cohen and Tan- 
sill prior to examination of the record on appeal in the 
United States District Court for the District of Columbia. 
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That, being unaware of the existence of such affidavits 
when the case was before the District Court, the defend- 
ants did not file any answering affidavits. 


/s/ Richard M. Roberts 
RICHARD M. ROBERTS 


Subseribed and sworn to before me 
this 3 day of May 1957. 


/s/ W. . House 
Notary Public, D. C. 


My commission expires Jan. 31, 1960 
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Transcript of Hearing before Judge McGuire on 
Order to Show Cause (March 19, 1957) 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3416-56 


EMPIRE ORDNANCE CORPORATION, 
A Corporation 
PENCOYD REALTY CO., 
A Corporation, 
Plaintiffs 


Vv. 


RUSSELL C. HARRINGTON, 
Internal Revenue Service 
GEORGE M. HUMPHREY, 

U. S. Treasury Department, 
Defendants 


Washington, D. C. 
March 19, 1957 


ove-entitled cause came on for hearing on Rule 


e the HONORABLE MATTHEW F. 
at 10:15 a.m. 


The ab 
to Show Cause befor 
McGUIRE, United States District Judge, 

APPEARANCES: 

JOHN L. INGOLDSBY, JR., Esq., 
Counsel for Plaintiffs 
RUFUS STETSON, Esq., 
Department of Justice, 

Counsel for Defendants 
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2 PROCEEDINGS 


THE CLERK: Empire Ordnance Corporation, et al. 
v. Harrington, et al. 

MR. INGOLDSBY: May I proceed, Your Honor? 

THE COURT: Yes. 

MR. INGOLDSBY: Your Honor, I would like to file 
at this time an affidavit of Mr. Frederick R. Tansill, who 
is an attorney. This is an endeavor to avoid taking 
testimony in connection with this motion. 

Also, may I submit for the Court’s convenience a 
memorandum of law and points which we are going to 
discuss in connection with this motion. 

‘Your Honor, this is a motion to compel the Commis- 
sioner of Internal Revenue, or the Director of Internal 
Revenue now to pay three Tax Court judgments which 
were entered on December 5, 1955. 

This case had a long history before the Bureau of 
Internal Revenue. The two companies involved are the 
Empire Ordnance Corporation, and a wholly-owned sub- 
sidiary, the Pencoyd Realty Company. 

What happened, and the reason that we are here seek- 
ing mandatory relief is occasioned by the fact that the 
Empire Ordnance Corporation, during the war years and 
immediately. prior to the war, did millions of dollars 

worth of work, primarily for the account of the 

3 British Purchasing Commission and the Army and 

| Navy. They went along and paid their taxes and 

ran their business about the same as business of that 
type is generally run. 

As the business occasion required, this company, or the 
directors of this company and the officers in some in- 
stances acquired other plants, in order to facilitate the 
particular operations which they were performing. 

None of these situations involve any sham or any paper 
transactions or corporations set up for tax purposes, or 
anything of that kind. In each case where there was an 
acquisition of a new company or the creation of a new 
company, there was accompanied with that acquisition 
some extremely large plant or facility or something which 
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performed a very sizeable and legitimate business func- 
tion. 

For example, one of the companies which comes into 
this problem would be the Wissahickon Tool Works, for 
example, which is a fabulous plant. 

THE COURT: I know; but what happened in the 
Tax Court? 

MR. INGOLDSBY: What happened in the Tax Court 
was this: 

In 1948, the Commissioner of Internal Revenue sent a 
statutory notice of deficiency to the Empire Ordnance 
Corporation, advising that company that it had—May I 
use Empire and Pencoyd just under the term of “Em- 
pire,” because the problem is one. 

In 1948, the Commissioner issued the statutory 
+ notice of deficiency to Empire, asserting that Em- 
pire was deficient in the payment of its taxes in the 

sum of $750,000. 

Now, at that stage, Empire had three courses of action 
open to it: To do nothing, in which event the notice 
would become final and the tax would be assessed; or it 
could pay the $750,000 and sue for a refund, together 
with any additional amounts, any overpayments which 
had previously been made. In that instance, suit would 
have been brought either in a United States District 
Court or in the Court of Claims. 

The third remedy that the taxpayer had was to 
file a petition in the Tax Court resisting the assessment 
of the $750,000, and at the same time asking for a deter- 
mination of any overpayments which had been made by 
this taxpayer. 

This started in 1948, and after seven years of varying 
stages of litigation—I mean litigation in the sense of con- 
ferences, filing of briefs, and all that goes with it, short 
of an actual hearing—it turned out instead of Empire 
being deficient to the extent of $750,000, that they had 
actually overpaid their taxes by $843,000. 

On that agreed situation, the Bureau of Internal Reve- 
nue and the representatives of Empire, the taxpayer, en- 
tered into stipulations— 
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THE COURT: This is the judgment of the Tax Court 
that there was an overpayment instead of taxes being 
due, an overpayment of $843,000? 
5 MR. INGOLDSBY: Yes, Your Honor. 
THE COURT: All right. 

MR. INGOLDSBY: Now, it is impossible for the Bu- 
reau of Internal Revenue and the taxpayer to simply get 
together and agree and settle a case, the same as other 
parties agree. By a fairly recent amendment to the In- 
ternal Revenue Code, it was provided that when these 
settlement agreements are entered into, that before they 
ean take the form of judgments, they must be submitted 
to'a Joint Congressional Committee on Internal Revenue 
Taxation. 

THE COURT: I don’t follow you. I thought you said 
there was a proceeding in the Tax Court. From what 
you have said, I would conclude that that was a judicial 
proceeding. As a consequence of that judicial proceed- 
ing, there was a judgment, not in favor of the Govern- 
ment but in favor of the taxpayer. 

MR. INGOLDSBY: Yes, Your Honor. 

THE COURT: And that judgment was for a liqui- 
dated amount of $843,000 or thereabouts. 

MR. INGOLDSBY: Correct. 

THE COURT: So they got a judgment in the Tax 
Court. 

MR. INGOLDSBY: Yes, Your Honor. 

THE COURT: What happened after that? 

MR. INGOLDSBY: After that, the representatives of 

the taxpayer called upon the Commissioner for the 
6 payment, or for the issuance of checks in payment 

of those judgments. After a good many confer- 
ences, and the matter just moving back and forth but no 
checks being issued, finally, the representatives of the 
taxpayer were told by the people in the Bureau of In- 
ternal Revenue that it appeared to them that they prob- 
ably could not pay these three judgments. 

THE COURT: Why? 

MR. INGOLDSBY: ‘Totaling $843,000. Because there 


‘ 
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were other corporations which had similar stockholders to 
the Empire Corporation, and those other corporations, 
according to the assertion of the Commissioner—no judg- 
ment, no statutory notice of deficiency issued—were de- 
ficient. Nothing except he says: You are deficient. And 
because these other corporations are composed of stock- 
holders that in some instances are the same or similar 
to the stockholders of Empire, the Commissioner then 
said: We are now going to take the amount of money 
which these other corporations owe for taxes—in most 
instances for different years even—and we are going to 
offset that tax liability against this $843,000. 

THE COURT: Now, are these other corporations 
wholly-owned subsidiaries of Empire? 

MR. INGOLDSBY: They are not subsidiaries, Your 
Honor. 

THE COURT: Were they corporations in which the 

entire capital stock was owned by Empire? 
7 MR. INGOLDSBY: No, Your Honor. The capi- 
tal stock of the other corporations was owned by 
some of the same people who own stock in the Empire 
Corporation. They were not identical, but it wouldn’t 
make any difference. 

THE COURT: Where was the majority of the stock 
lodged from the standpoint of ownership of these cor- 
porations? 

MR. INGOLDSBY: Of Empire? 

THE COURT: No, the other corporations which the 
Commissioner said owed taxes. 

MR. INGOLDSBY: Well, it is hard to answer Your 
Honor, because there were six other corporations and 
the stockholdings varied in each. 

THE COURT: The Commissioner said these six other 
corporations owed money to the Government and, there- 
fore, the recovery which was had by Empire in the Tax 
Court proceeding would not be honored by virtue of this 
other difficulty with these other corporations. _ 

Now, my question to you first was, were these other 
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corporations wholly-owned subsidiaries of Empire. You 
said, no. 

MR. INGOLDSBY: My answer is, no. 

THE COURT: Then I asked you whether or not their 
stock, from the standpoint of stock control, was controlled 
by the stockholders of Empire; and you said, no. 

| Now, what is the relationship between these other 
8. corporations and Empire, other than what you said? 

| MR. INGOLDSBY: I can only answer it in a 
general way. 

THE COURT: That is important, though, isn’t it? 

MR. INGOLDSBY: To the extent of about eighty per 
cent, the stockholders of these other companies are the 
same as the stockholders of Empire. 

THE COURT: Then they own control. 

MR. INGOLDSBY: No question about that. 

THE COURT: Empire stockholders control the other 
companies. 

MR. INGOLDSBY: No question about that. But, ac- 
tually, that makes no difference, Your Honor. It is done 
every day. 

THE COURT: I don’t know whether it does or not. 
I just want to be oriented. Thank you. 

MR. INGOLDSBY: Now, our position both before the 
Bureau and here is that once those Tax Court judgments 
were entered, that that matter became res judicata, just 
the same as though this Court were to enter a judgment, 
either after hearing or upon a stipulation of the parties, 
or however it is. Once the judgment is entered, the mat- 
ter is res judicata. 

THE COURT: What matter? 

MR. INGOLDSBY: The matter of the tax liability of 
Empire Ordnance Corporation. 

THE COURT: There is no question about that. But 

the Internal Revenue refused to honor the judg- 
9 | ments because, presumably, it claimed there was 

other moneys owed by some of the other corpora- 
tions. 

MR. INGOLDSBY: Yes, Your Honor. 





THE COURT: All right. 

MR. INGOLDSBY: Now, I would think that would be 
correct, that there would be no question but what the 
judgment, once entered in the Tax Court, would be res 
judicata. So I would like to turn to what the statutory 
plan is which Congress has set up for the purpose of 
determining the liabilities, the deficiencies, the overpay- 
ments, and matters of that kind. I think I touched on it 
briefly. 

When a statutory notice of deficiency is issued, the tax- 
payer actually has three different places where he might 
turn. I think that is fairly clear. Once he turns in any 
one of those directions, whether he comes to the District 
Court, the Court of Claims or to the Tax Court, it is 
our contention—and I don’t think there can be a very 
serious argument about this—that there is actually con- 
current jurisdiction between and among those three courts 
for the purpose of determining the taxpayer’s liability. 

I should say this, Your Honor, in connection with the 
problem to which Your Honor has raised a question. I 
would like to direct Your Honor’s attention to Sections 
45 and 129 of the Internal Revenue Code, which are set 

forth at the foot of Mr. Tansill’s affidavit. 
10 THE COURT: Very well. 
MR. INGOLDSBY: These two sections together, 
or singly—Section 45 of the 1939 Revenue Act— 

THE COURT: This is 54 here. 

MR. INGOLDSBY: Well, I cited the 54, Your Honor. 
You see, these Revenue Acts change about every year 
or so. 

THE COURT: You suggested I read the sections of 
the Code set out in the affidavit of Mr. Tansill. That is 
the 1954 Code. 

MR. INGOLDSBY: Section 482 of the 1954 Code is 
the same thing as Section 45 of the 1939 Code. 

Now, Section 45, Section 129 of the Internal Revenue 
Code, together with a good many other sections, give the 
Commissioner of Internal Revenue all the powers that he 
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needs to cut through corporate shams, corporate fictions, 
paper transactions, anything of that kind. 

One of the most commonly used is Section 45, which 
gives the Commissioner the right to allocate, reallocate, 
deduct, disallow, any of those various things. 

The affidavit of Mr. Tansill is submitted, and he is here 
in Court, but it will be unnecessary to hear his testimony 
in view of his affidavit that he handled this matter on 
behalf of Empire from 1951, all the way through the 
Bureau of Internal Revenue; and that all during the 

various stages of proceeding in connection with the 
11. Tax Court case, everybody connected with it was 

entirely familiar with the other corporations, with 
precisely what the factual situation was; that the law 
was such that the Commissioner could have raised any 
issues which he wished in the Tax Court proceedings. 

Our whole point is that he cannot sit back and wait 
until after a matter has been litigated from 1948 all 
through 1955, and then for the first time raise defenses 
which were there known and available to him at all times. 

THE COURT: I don’t quite follow you. This con- 
troversy that was had in the Tax Court was between 
Empire and the Government. 

MR. INGOLDSBY: Yes, Your Honor. 

THE COURT: Empire claimed it owed no money; the 
Government claimed it owed a substantial amount of 
money. Then as a consequence of that, the matter went 
on to a hearing; was finally resolved; and the Tax Court 
found that Empire’s contention was right, it owed no 
money, but, as a matter of fact, was owed money in the 
amount of $843,000; and there was a judgment to that 
effect. 

‘MR. INGOLDBSY: Yes, Your Honor. 

‘THE COURT: So therefore, when Empire took the 
jadgment around to the proper disbursing officer, the 
Internal Revenue stepped in and said: Here, just a 
minute. There are a half dozen other corporations that 
are related, more or less strongly, to Empire, and 
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they owe money; SO, therefore, we will not pay 
12 this judgment until some sort of arrangement is 
made with reference to the others. 

MR. INGOLDSBY: Yes, Your Honor. 

THE COURT: Sitting back for four, five years, as 
you put it, and now being inhibited from raising that 
type of prohibition in relation to the payment of the 
judgment of Empire certainly was not anything in the 
nature of a defense that the Government might have 
had or anything evidential in the matter of the contro- 
versy in the Tax Court between Empire and the Govern- 
ment. 

MR. INGOLDSBY: Yes, Your Honor, it was. 

THE COURT: In other words, it is just like A ‘hav- 
ing a judgment against B in the sum of $1400, and A 
goes around to collect it; and B says: Wait a minute. 
I find there is another little business here I had quite 
forgotten about which occurred between you and I, and 
you owe me $900. 


MR. INGOLDSBY: Between you and I—big differ- 
ence. If they can come back to Empire and say: Be- 
tween you and I, we find there are some amounts here 
which have not been straightened out. 

THE COURT: Section 45 says: 


‘© authorized the Commissioner to distribute, 


apportion or allocate gross income, deductions, credits 
or allowances between or among businesses owned 
or controlled directly or indirectly by the 
13 same interests.” 
And this is the section of the statute which you 
uote. 

MR. INGOLDSBY: Correct. 

THE COURT: And you said the Internal Revenue 
Department, or Service—whatever it is called—can pierce, 
I think you used the word— 

MR. INGOLDSBY: Correct. 

THE COURT: —the corporate facade and get behind 
anything in the nature of sham that hides the real state 
of facts. 
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MR. INGOLDSBY: Yes, Your Honor, all prior to 
judgment. Prior to judgment, not afterwards. Because 
after judgment is entered, then Section 6402 of the In- 
ternal Revenue Code, which is on Page 6 of the memoran- 
dum which I have just submitted to Your Honor— 

THE COURT: Wait a minute. I have Mr. Tansill’s 
affidavit. Now you want me to refere to your memoran- 
dum, Page 6? 

MR. INGOLDSBY: Yes, Your Honor, Page 6, Section 
6402(a), of the Code. 

THE COURT: These pages aren’t numbered. 

MR. INGOLDSBY: It is the sixth page, Your Honor. 
I am sorry it is not numbered. 

THE COURT: All right. 

MR. INGOLDSBY: Section 6402(a) provides: 


14 “In the case of any overpayment, the Secre- 

tary or his delegate may credit the amount of 

such overpayment against any liability in respect of 

an internal revenue tax on the part of the person 

who made the overpayment and shall refund any 
such balance to such person.” 

This has been litigated as much as anything in the 
Internal Revenue whole body of taxation; and the answer 
is always the same, “the tax on the part of the person 
who made the overpayment.” 

Now, looking on to Section 6512(b), and this has been 
reviewed by the courts time and again, holding that it is 
mandatory upon the Commissioner to either credit any- 
thing which is due to the Commissioner as a result of a 
debt from the same taxable entity who has made the 
overpayment. 

I think that Your Honor could see that it would just 
produce a chaotic situation. I don’t care whether it is 
an individual or a corporation that goes before the Tax 
Court, litigates a matter to determine tax liability, and 
after seven or eight or nine, or whatever number, years 
of proceeding, it finally turns out that the taxpayer wins, 
and then to have the Commissioner say: Surely, you won, 
but somebody else over here didn’t pay us, and so we are 
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going to offset your eredit against his debt. 
15 Those are the very things that Section 6402 and 
Section 6512 are designed to prevent. 
Section 6512 goes on and refers to these Tax Court 
proceedings and says: 


“Tf the Tax Court finds that there is no deficiency 
and further finds that the taxpayer has made an over- 
payment of income tax for the same taxable year 
" | »—skipping there—* . - - the Tax Court shall 
have jurisdiction. . .” 

THE COURT: I would like to hear you on the juris- 
diction of this Court in the circumstances. 

MR. INGOLDSBY: The jurisdiction of this Court, 
Your Honor? 

Well, I have been spending so much time thinking about 
the substance, I have not thought recently about form, 
Your Honor; but as I recall, jurisdiction was founded 
upon the— 

THE COURT: You are here under the general equity 
powers. 

MR. INGOLDSBY: Here under the general equity 
powers of the Court. 

THE COURT: That covers a multitude of sins. 

MR. INGOLDSBY: Well, I can say this, Your Honor. 
There have been many cases of mandamus involving the 
Commissioner. 

THE COURT: Name one. 
16 MR. INGOLDSBY: Higginson v. Schoeneman, 

190 F. 2nd, Page 32. 

THE COURT: Did that involve a judgment of the 
Tax Court? 

MR. INGOLDSBY: It involved a judgment of the 
Court of Claims and a mandamus against the Commis- 
sioner of Internal Revenue. 

THE COURT: Well, I don’t think that case is quite 
in point, Mr. Ingoldsby. There the appellee, the Com- 
missioner of Internal Revenue, sought to do something 
in derogation of the judgment of the Court of Claims. 

MR. INGOLDSBY: Yes, Your Honor. 
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THE COURT: They are not seeking here to do any- 
thing in derogation of the judgment of the Tax Court. 
They are simply saying: Before we honor this judgment, 
which we acknowledge to be valid and subsisting in the 
amount of $943,000, there is another little matter involv- 
ing some indebtedness which we think out to be put 
into the picture. 

- MR. INGOLDSBY: But the duty is mandatory, Your 
Honor. Not only under the regulations— 

THE COURT: I don’t quite see it that way. Maybe 
itis. It will require a little looking. 

MR. INGOLDSBY: May I quote some authority on 
the subject? 

THE COURT: You just quoted Judge Frank in the 
Second Circuit. 

MR. INGOLDSBY: Judge Frank? 
17 THE COURT: That is his opinion, I just read 
it. The Schoeneman case. 

MR. INGOLDSBY: No; that was from our own 
Court of Appeals. 

THE COURT: I thought it was Judge Frank from 
the Second Circuit. 

MR. INGOLDSBY: Judge Clark. ‘Schoeneman was 
the Commissioner of Internal Revenue at the time. 

THE COURT: That is right. Well, even so— 

MR. INGOLDSBY: Your Honor, in the Higginson v. 
Schoeneman, I don’t know whether or not Your Honor 
read that far, but towards the end, our Court of Appeals 
Says: 


“Where the duty is not thus plainly described, but 
depends upon a statute or statutes, construction or 
application of which is not free from doubt, it is re- 
garded as involving the character of judgment and 
discretion which cannot be controlled by mandamus.” 


That is, of course, the Hornbook law of mandamus. 

“The appellee . . . ’—which is Schoeneman, the Com- 
missioner of Internal Revenue—‘ . . . cannot in the case 
follow a course contrary to the judgment.” 





That is precisely our situation here. We have judg- 
ments specific in terms and they are following a contrary 
course. 

Our Court goes on to say: 
18 “Once the Court of Claims judgment became 
final, there was no discretion left as to what 
action could be taken. We have determined that the 
duty to pay this judgment is purely ministerial and 
hence mandatory.” 

I submit, Your Honor, there is no substantial differ- 
ence between Higginson v. Schoeneman and our own case. 

THE COURT: There is as I read it. In the Schoene- 
man case, what the Court said was plain: 


“Awards interest from the date set forth at six 
per cent per annum. As this term is commonly used, 
it has always meant continual interest from the date 
specified until the obligation is discharged. The Ap- 
pellees do not contend to the contrary. They have 
urged this Court to go behind the Court of Claims 
judgment and correct it to read, ‘with interest as 
provided by law.’” 


And the Court said: 


“Obviously, we cannot go beyond the final judg- 
ment itself. It is universally recognized that a final 
judgment of a court of competent jurisdiction of the 
parties and the subject matter is not subject to such 

a collateral attack.” 


19. In this particular case, they were seeking to re- 
form or correct the judgment. 

MR. INGOLDSBY: So are they here. 

THE COURT: No. They say: You have a judgment 
for $843,000, but before we pay it, we are going to deduct 
from that some other moneys that are owed. 

MR. INGOLDSBY: By somebody else. 

THE COURT: By corporations, presumably, of which 
you are the controlling factor. In other words, they are 
saying: You are the same individual who owes the money, 
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but you are hiding behind this corporate facade or sham. 
So it is different from the Schoeneman case, as I read it. 
MR. INGOLDSBY: Your Honor, Prentice-Hall, in its 
1956 edition, devotes fifty pages to the mere issue of sub- 
stance versus form in Internal Revenue corporate trans- 
actions. There is nothing new about this type of thing. 
In the Ford Motor Company case, which is a leading 
ease on this subject, Ford Motor Company of Michigan 
was owned almost one hundred per cent by Henry Ford. 
THE COURT: I saw that. That is in your memoran- 


dum. 

‘MR. INGOLDSBY: Ford Motor Company of Dela- 
ware is equally owned one hundred per cent by Henry 
Ford. The law is just as clear as it can be. 

THE COURT: Now, Mr. Ingoldsby, I don’t know 

whether it is or not. That is your point, and you 
90 have made it very well. But I am not going to 
resolve this matter out of hand. 

Your point is, as I understand it: You got a judgment, 
a valid and subsisting one for $843,000, and it ought to 
be paid. 

MR. INGOLDSBY: That certainly is my point. 

THE COURT: The Internal Revenue comes along and 
says: We are not going to pay it by virtue of the fact 
that you control five or six or seven or eight smaller 
corporations, in which you are the controlling factor, in 
which you are the real debtor and, therefore, we are go- 
ing to deduct the tax. 

Isn’t that right? 

MR. INGOLDSBY: That is exactly what we say; and 
we say they haven’t got a legal leg to stand on. 

THE COURT: I know. Let’s hear what they have 
to say. 

- MR. INGOLDSBY: I know you are not going to de- 
cide this out of hand. We have cited a good many 
authorities to say they have no right to do this. 

THE COURT: You say they have no legal leg to 
stand on. Let me hear what they stand on. I have heard 
you fully. I have a long calendar. You have submitted 
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memoranda. Let me see what the other side has on the 

ball, so to speak. 

MR. STETSON: I would ask the Court to take a look 
at the Girard Trust Company case in the Supreme Court, 
which holds that mandamus is not the proper action to 

enforce a Tax Court decision. 

21 THE COURT: Well now, that says, “To refund 
taxes.” I am only reading the headnote. 
“Syllabus. Mandamus will not lie to compel the 

Commissioner of Internal Revenue to refund taxes.” 

MR. STETSON: That is right. 

THE COURT: They are not asking for a refund of 
taxes. They are asking for a payment of a judgment. 
The Commissioner of Internal Revenue is saying: Fine; 
we will pay it minus so much money. 

MR. STETSON: The Girard Trust Company case is 
on all fours. 

THE COURT: You rely on this? 

MR. STETSON: I rely on it. 

THE COURT: Fine. I will take it under advisement. 

MR. STETSON: May I have my book back, Your 
Honor? 

THE COURT: Very interesting. 

MR. STETSON: If Your Honor wants— 

THE COURT: I don’t want any more. You are rely- 
ing on Girard Trust Company; aren’t you? 

MR. STETSON: I am; and I want to distinguish the 
Higginson case for Your Honor, if you want it. I think 
you distinguish it very well. 

THE COURT: Thank you. All right. 

22 MR. INGOLDSBY: I guess if Mr. Stetson 
doesn’t get any more time than that, there is 

nothing more for me to answer. 

THE COURT: He relies on the Girard ease. You 
rely on a host of cases and fifty pages of Prentice-Hall. 

MR. INGOLDSBY: I rely on a great many of them. 

THE COURT: All right, fine. 

(Whereupon the hearing on the motion was concluded.) 
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Empire has consistently recognized its obligation to the 
Government on a note held by the Department of Justice 
which it executed in the amount of $254,840.31; it also has 
consistently recognized and acknowledged that it owes 
various taxes, penalties and interest in the total amount of 
$296,722.99. These are the obligations of Empire men- 
tioned in Appellees’ Brief page 3. Admittedly, in equity 
and justice and under the Statute (Sec. 6402(a)), these 
amounts should be offset against Empire’s judgments." 


REPLY TO APPELLEES’ SUMMARY AND ARGUMENT 


Appellees’ Brief, page 6, states the question presented 
as follows: 


The sole question presented on this appeal is a 
procedural one, namely, whether the District Court 
correctly held that here, as in United States ex rel. 
Girard Co. v. Helvering, 301 U.S. 540, the issue— 
whether taxpayers are equitably entitled to a refund 
of overpayments determined by the Tax Court—was 
not one which should be adjudicated in a proceeding 
for mandamus. 


‘Appellants would agree with this statement of the issue 
presented with the exception of the word ‘‘equitable’’, as 
appellants regard the issue here involved as a legal one. 


The court below had for determination a request by appel- 
lants for equitable relief, the issuance of an order in the 


'1¥For clarity it should be noted that there are various overassessments of 
taxes together with interest thereon for prior and subsequent years not here 
involved in favor of appellants which would also be recognized at the time 
the Commissioner balances his accounts and makes appropriate credits and 
offsets. These plus items in favor of Empire would all be taken into account 
when the Commissioner makes a final disposition of the plus and minus items. 
This is an illustration of the proper use of credits and deductions, against 
determined overpayments as contrasted with the Commissioner’s attempt to 
deduct from, Empire’s judgments the tax liabilities asserted against six 
other corporations. Only if The Tax Court had determined a corporate 
identity to exist between Empire and the six other corporations could the 
different corporate taxpayers’ accounts be blended into one. 
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nature of mandamus. That court denied the writ citing 
United States ex rel. Girard Trust Company Vv. Helvering, 
supra. The issue before this Court actually is whether the 
Girard case controls this case, and this appellants contend 
is entirely a legal issue. 


Appellees attempt no rebuttal of appellants’ argument 
I (A Final Decision of the Tax Court of the United States 
is Res Judicata and is Not Subject to Collateral Attack.), 
and indeed, there can be none. This is of the greatest 
significance for concession of Argument I by appellees 
considerably narrows the possible area of dispute and 
requires the rejection of appellees’ two arguments (appel- 
lees’ Brief, p. 10) : 


(1) Taxpayers had an adequate remedy at law which 
made mandamus an inappropriate proceeding ; 


(2) If two courses of action are open to him [the Com- 
missioner] and he must decide which to follow, his 


decision involves the exercise of judgment or dis- 
eretion and his duty is not clear and ministerial. 


Apparently it is conceded by appellees: 


_ (1) That the taxpayers have final Tax Court judgments 
entitling them to net refunds of at least $306,414.76 (dis- 
regarding interest on overpayments and other years adjust- 
ments, and also disregarding the liabilities asserted by the 


Commissioner against six other corporations). 


(2) That the Tax Court decisions are res judicata and 
would preclude any argument that there were no over- 
payments of those taxes for those years. 


(3) That the Commissioner of Internal Revenue is not 
beyond the reach of mandamus by virtue of his office. 
Higgimson v. Schoeneman, g9 U.S. App. D.C. 126, 190 
F. (2d) 32. 











4 


APPELLEES’ ARGUMENT I 
ADEQUATE REMEDY AT LAW 


Almost from the beginning of the Federal system the 
courts have repeatedly dealt with the problem of what 
constitutes an adequate remedy at law. As early as 1823 in 
Boyce’s Executors v. Grundy, 7 L. Ed. 655, 9 Pet. 275, the 
Supreme Court, passing on this issue, stated 


_.. It is not enough that there is a remedy at law; 
it must be plain and adequate, or, in other words, as 
practical and efficient to the ends of justice and its 
prompt administration, as the remedy in equity. 


In Terrace v. Thompson, 263 U.S. 197, 68 L. Ed. 259, 
(1923) the Supreme Court dealing with the same problem 
again stated the well settled rule that the legal remedy 
must be as complete, practical and efficient as that which 
equity could afford. 


‘In 1934, in the case of Rowley v. Chicago € N. W. Ry. Co., 


63 F. 24 527, the Tenth Circuit stated it this way: 


In order to be plain, adequate, complete, and efficient, 
the remedy, by its nature and character, must be 
adapted and suited to the accomplishment of the end 
sn view. Itis not adequate and complete if several suits 
would be required between the same parties involving 
identical issues of fact and law. 


There is nothing particularly new in the cases concerning 
what constitutes an adequate remedy at law, and surely 
Girard, supra, could never be considered as case authority 
on the issue of adequacy of remedy at law. 


Appellees misunderstanding of what constitutes an ade- 
quate remedy at law arises from reliance on a quote from 
the Girard case, out of context and out of date. Appellees 
point to no statutory provision authorizing suits im the 
District Court or the Court of Claims, and indeed there are 
none today. Not only is the jurisdiction of these courts 
to entertain suits based upon Tax Court judgments ex- 
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tremely doubtful, U.S. v. Wolf, 238 F. (2d) 447, but the 
doctrine of res judicata bars them completely. Appellees’ 
argument creates the anomaly of conceding the force of 
the doctrine of res judicata, while disregarding its clear 
implications by suggesting that suit be instituted on an 
issue already decided with judgment entered. 


District Courts are constitutional courts and have only 
such jurisdiction as is conferred by the Constitution or 
the statutes of the United States. The Court of Claims is 
a statutory court and has only such jurisdiction as is con- 
ferred upon it by the Congress.2, The Supreme Court may 
not by its fiat confer jurisdiction on either of these courts. 


If there is jurisdiction in the District Court or the Court 
of Claims to entertain suits based upon Tax Court judg- 
ments, and if this procedure provides a clear and adequate 
remedy, then surely appellees should be able to assist 
the Court in reaching this conclusion by the citation of 
appropriate statutes and cases where such suits have been 
maintained. Appellants are unable to find such authority 
and appellees have failed to cite any. 


2 Appellants contend that there ig no remedy at law, much less an adequate 
one. Eastport 8.8. Corp. v. U-S., 140 F. Supp. 773 (C. Cls.) relied upon by 
appellees is based upon 31 US.C, Sec. 227 which relates exclusively to the 
Comptroller General and has nothing to do with this case, with Tax Court 
judgments, nor with the Commissioner of Internal Revenue. 28 U.S.C. Sec. 
1491 determines the basic jurisdiction of the Court of Claims and in no way 
confers jurisdiction which entitles that Court to determine suits based upon 
Tax Court decisions. Furthermore, in Thurston v. U.S., 232 U.S. 469, 58 
L. Ed. 688, the Supreme Court held that the Court of Claims has no general 
jurisdiction over claims against the United States, but only over those which 
an Act of Congress has committed to it. 

28 U.S.C. Sec. 1346 grants to the District Courts concurrent jurisdiction 
with the Court of Claims over certain types of civil actions against the 
United States, but it does not authorize actions based upon Tax Court 
judgments. : 

28 U.S.C. Secs. 1331 and 1340 also confer jurisdiction on the District 
Courts in certain cases, but they do not include the type of case here 
involved, actions based upon Tax Court judgments. 
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Appellants do not intend to challenge the correctness 
of the decision in the Girard case, but simply to point out 
its inapplicability here. It must be remembered that there 
was no Internal Revenue Code until the Code of 1939 and 
that the Code came into existence as the result of a new 
Revenue Act almost every year. At the time of the deci- 
sion in Girard the law contemplated relitigation on a 
horizontal plane, rather than appeal in a vertical direction. 
That is not the law today. Judge Raum, a member of the 
Tax Court, in an article in Major Tax Planmng, 1957, 
page 631, points out some of the reasons why this old 
concept does not fit modern day Tax Court practice. The 
1924 Revenue Act made the Board of Tax Appeals merely 
an advisory group and from its decisions either party 
could relitigate the matter in the District Court. That is 
not the law today and the suggestion that final Tax Court 
judgments are to be paid at the whim and discretion of 
the Commissioner is shocking. 


It was this endless litigation and multiplicity of suits 
which the Congress recognized and corrected by the Reve- 
nue Act of 1926 by providing for appeal to the Circuit 
Courts and eliminating appeals to or relitigation in the 
District Courts. 


Since this change in the law, permitting appeals directly 
from the Tax Court to the Circuit Court, the Tax Court 
has grown in importance® and so has the dignity of its 
judgments. The Supreme Court itself has held the Tax 


| 8Judge Raum in Major Tax Planning, supra, quoted the following figures 
from the Report of the Director of the Administrative Office of the United 
States Courts with respect to tax litigation instituted in the Tax Court, 
District Court, and the Court of Claims: 
Fiscal Tax District Court of 
Year Court Court Claims 
4,981 912 214 
4,200 867 250 
7,122 1,054 169 
6,870 1,063 230 
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Court uniquely qualified in tax matters, Commissioner Vv. 
Sunnen, 333 U.S. 591 (1948), and has held its judgments to 
be res judicata. 


APPELLEES’ ARGUMENT II 


TWO COURSES OF ACTION ARE OPEN TO THE COMMISSIONER 
AND HE MUST DECIDE WHICH TO FOLLOW: AND THE 
DECISION INVOLVES THE EXERCISE OF DISCRETION 


This second argument of appellees’ obviously begs the 
question because it assumes two courses of action to be 
open to the Commissioner, that is to pay the Tax Court 
judgments, or not to pay them, notwithstanding the positive 
and mandatory language of the statutes (Secs. 6402, 
6512(b) (1)). 


It is in this connection that the appellees again rely 
exclusively on Girard, but Girard is not applicable to this 
ease, for in addition to the reasons already mentioned in 
this Brief, there are basic differences between that case 
and this. In Girard there were equitable considerations 
involved because the Commissioner had done all that the 
law allowed him to do to collect the tax due from either 
a trustee or a beneficiary of that trust, on income upon 
which there was no argument but that the tax should 
have been paid by one or the other. The Commissioner, 
after having done\all that the law permitted to collect 
the tax, discovered that both the trustee and beneficiary 
were about to escape the payment of the tax which was 
admittedly due. As decided in Stone v. White, 301 US. 
532, 81 L. Ed. 1265, Girard’s companion case decided 
the same day, the problem of taxation of trustee or bene- 
ficiary was further complicated by the fact that there 
were conflicting decisions on this issue among the several 
Circuit Courts, which remained unresolved until the deci- 
sion in Stone v. White. It was for these reasons that 
both this Court and the Supreme Court determined that 
a litigant proceeding in the face of such inequity should 
not be permitted to prevail against the Commissioner. 
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‘The factual situation presented in this case is different 
in many respects, but is particularly different in one all 
important respect. Here the Commissioner did not do all 
that the law allowed him to do, only to end up in failing 
to collect a tax which was justly due. Here the Commis- 
sioner knew all along that he was claiming taxes to be due 
from Wissahickon Tool Works, Inc., Wilkes Barre Carriage 
Co., Inc., West Pittston Iron Works, Inc., and others. And 
he knew that if there had been fraud he merely had to 
assert it. There has never been any allegation of fraud 
in these cases. If there had been improper allocations of 
income, deductions or other improper management of funds 
by the several companies, all he had to do was reallocate 
it. He considered this and decided against it. (See Tan- 
sill’s affidavit, Joint Appendix, p. 36). If he considered 
the other corporations to be one and the same as Empire, 
so as to justify disregard of corporate identity, all he had 
to do was allege it and the Tax Court would determine 


whether he was right or wrong.‘ All of these things which 
he might have done in the Tax Court he failed to do, or just 
did not want to do because the facts did not justify so doing. 


There is not even an allegation in the Commissioner’s 
affidavit that any new facts have been developed since 
the entry of the Tax Court judgments which in any manner 
eaused him to even reconsider the position which he had 
taken prior to the entry of judgment. 


‘It is clear from Judge Raum’s description of the func- 
tion of the Commissioner’s statutory notice of deficiency 
that it serves exactly the same purpose as plaintiff’s com- 
plaint in a District Court civil action and it is, therefore, 


'4As Judge Raum points out in Major Tax Planning, supra, page 640: 

'¢6'There are several anomalies in Tax Court pleadings. The opening pleading 
in each case is a petition, filed by the taxpayer. It is a petition seeking review 
of the Commissioner’s determination which must be attached as an exhibit 
to the petition. In practical effect, however, the Commissioner’s determination 
iz actually the opening gun, and the petition is really nothing more than the 
anewer to that determination. (Emphasis supplied). 
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he, and not the defendant taxpayer, who initially determines 
the scope of the issues which will be presented to the 
Tax Court. The Commissioner should not be permitted to 
change the scope of the issues after the judgments have 
been entered and the matter has become res judicata. 


If at any time during the seven years that appellants’ 
cases were pending in the Tax Court the Commissioner 
had wished to assert the very theory which he now asserts 
before this Court, he had every opportunity to do so.5 


Appellants must except to the statement contained on 
page 11 of the appellees’ brief which reads: 


In this case the Government asserts liabilities 
against the taxpayers in excess of the overpayments 
determined in their favor by the Tax Court.” 


Footnote 11 of appellees’ Brief shows clearly that appel- 
lees are not talking about tax liabilities against the tax- 
payers (Empire and Pencoyd) in excess of overpayments, 
but are talking about asserted liabilities against six other 
corporations, some of the stock of which is owned by some 
of the same stockholders who own stock in Empire. 


As footnote 11 uses as its source the affidavit of District 
Director Ahern set forth in appellees’ Appendix B, it is 
appropriate to note that this affidavit appeared for the 
first time in appellees’ Appendix and was never before 
seen by appellants’ counsel. ‘To that extent the Ahern 
affidavit is in the same posture as the affidavits referred 
to in Mr. Roberts’ affidavit, page 21, appellees’ Appendix B. 
However, appellants believe that all these affidavits will be 

5 Judge Raum, Major Tax Planning, supra, page 640: 

‘¢ Ag in the case of other judicial proceedings, Tax Court controversies are 
tried within the framework of the pleadings filed by the parties. However, 
the Court, in general, has been fairly liberal in permitting amendments to 
pleadings, provided that the amendment is filed prior to trial or at such 
time as would not be unfair to other side in the preparation of its case. 
(Rule 17(b)-) And, of course, amendments to conform to the proof are 
usually permitted.”’ 
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of assistamee to the court in clarification of the issues 
presented. 


| For the reasons set forth herein appellants contend that 
there are no equitable considerations presented by appellees 
which would bring this case within the decision in Girard, 
and this case is, therefore, controlled not by Girard but 
by Higgimson v. Schoeneman, supra. 


In effect, appellees are arguing an affirmative defense 
when they argue that it is discretionary with the Com- 
missioner to pay or not pay Tax Court judgments, or that 
two courses of action are open to him. Appellants respect- 
fully submit that there is nothing before this Court which 
would justify the conclusion that there are two courses 
of action open to him. 


The facts before the Court and the state of the law 
today require the Commissioner to follow the clear manda- 
tory language of Sections 6402(a) and 6512(b)(1) and 


credit overpayments against liabilities of the same tax- 
payer, and refund to the same taxpayer any balance which 
remains. 


COMPTROLLER GENERAL 


Appellees’ Brief, page 11, alludes to the Comptroller 
General’s offset statute. Making reference to this statute 
at all, creates confusion rather than assists the Court in 
a determination of the issues, for obviously the Comptroller 
General’s statute with respect to offsets has nothing to 
do with this case where the specific statute involved (26 
U.S.C. 6402(a) and 6512(b)(1)) gives the Commissioner 
the right to deduct from overassessments, tax debts of the 
game taxpayer. We are all aware that these tax matters 
are always handled under 6402(a) rather than under the 
Comptroller General’s offset statute, 31 U.S.C. Sec. 227. 


There is no significance in the fact that the Comptroller 
General is not named a party defendant. He is not holding 
up the payment of appellants’ judgments, nor has he any 
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obligation to pay them. The Comptroller General has 
nothing to do with this case. As the Secretary of the 
Treasury, or his delegate, the Commissioner, has ample 
authority to make appropriate offsets against overpay- 
ments determined by the Tax Court, it is difficult to under- 
stand why the Commissioner ever requested any opinion 
from the Comptroller General, as the Harrington affidavit 
and appellees’ Brief, page 11, indicate they did. Suffice 
to say, that had the Comptroller General complied with the 
Commissioner’s request for a ruling and had ruled that 
the assessed liabilities of the six other corporations should 
be offset against Empire and Pencoyd’s Tax Court judg- 
ments, then he most assuredly would have injected himself 
into a ease which was not properly his, in such manner as 
to justify naming him a defendant in the instant pro- 
ceedings. 


As the Harrington affidavit does not go further and 
indicate that the Comptroller General did rule in this 


matter it would appear that he, in reliance on Miguel v. 
McCarl, 292 US. 442, 78 L. Ed. 901, elected to remain out- 
side the controversy. 


Respectfully submitted, 


Joun L. Incoupssy, JR. 
Attorney for Appellants 
201 World Center Bldg. 
Washington 6, D. C. 
Freverrck R. TansiuL 
Parrick J. Heap 


Of Counsel 




















